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In the District Court for the District of Alaska, Second

Division.

JENNIE M. NODINE,

,
Plaintiff and Respondent,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,

Defendants and Appellants.

Citation.

United States of America—ss.

To Jennie M. Nodine, and to Frank A. Steele, Her At-

torney :

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

Ninth Judicial Circuit, to be holden at the city of Sao

Francisco, State of California, on Monday, the 9th day

of September, A. D. 1901, pursuant to a writ of error filed

in the clerk's office of the District Court for the District

of Alaska, Second Division, wherein Charles E. Hoxsie,

William M. Eddy and J. 0. Muther are appellants, and

Jennie M. Nodine is respondent, to show cause, if any

there be, why the judgment rendered against said

Charles E. Hoxsie , William M. Eddy and J. C. Muther,
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defendants, as in said writ of error mentioned, should not

ba corrected and reversed, and why speedy justice should

not be done to the parties in that behalf.

Witness, the Honorable ARTHUR H. NOYES, Judge

of the District Court for the District of Alaska, Second

Division, this 12th day of August, A. D. 1901.

ARTHUR H. NOYES,

Judge of the District Court for the District of Alaska,

Second Division.

United States of America,
v

SS.

District of Alaska.

Due service of the within citation is hereby acknowl-

edged in the District of Alaska, by receiving a copy there-

of, duly certified to as such by W. T. Hume, one of the

attorneys for the defendants and appellants.

Aug. 12th, 1901.

FRANK A. STEELE,

Attorney for Plaintiff and Respondent.

[Endorsed]: No. 45. In the District Court, District

of Alaska, Second Division. Jennie M. Nodine, Plaintiff

and Respondent, vs. Charles E. Hoxsie, William M. Eddy

and J. C. Muther, Defendants and Appellants. Citation.

Filed in the Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

August 12, 1901. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.
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In the District Court for the District of Alaska, Second

Division.

JENNIE M. NODINE,

Plaintiff and Defendant in Error,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,

Defendants and Plaintiffs in Error.

Writ of Error.

The President of the United States, to the Honorable

ARTHUR H. NOYES, Judge cf the District Court

for the District of Alaska, Second Division, Greet-

ing:

Because of the record and proceedings, as also of the

rendition of the judgment on a plea which is in the said

District Court for the District of Alaska, Second Div-

ision, before you, between Jennie M. Nodine, plaintiff,

and Charles E. Hoxsie, William M. Eddy and J. C. Muth-

er, defendants, a manifest error hath happened to the

great damage of the said Charles E. Hoxsie, William M.

Eddy, and J. C. Muther, plaintiffs ^n error, as by their

petition, assignment of errors, and bill of exceptions ap-

pears :

We, willing that error, if any hath happened, should be

duly corrected and full and speedy justice done to the

parties in that behalf, do command you, if judgment be
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therein given, that then, under your seal, distinctly and

openly, you send the record and proceedings aforesaid

with all things concerning the same, to the United States

Circuit Court of Appeals for the Ninth Judicial District,

together with this! writ, so that you have the same at San

Francisco, in the State of California, on the 9th day of

September, A. D. 1901, being the second Monday in

September, 1901, at the said court to be then and there

held; that the record and proceedings aforesaid being in-

spected, the said United States Circuit Court of Appeals

for the Ninth Judicial Circuit may cause further to be

done therein to correct that error what of right and ac-

cording to the laws and customs of the United States

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 12th day of August, A. D. 1901.

Witness my hand and the seal of the District Court for

the District of Alaska, Second Division.

[Seal] H. G. STEEL,

Clerk of the District Court for the District of Alaska,

Second Division.

It is hereby ordered that the above writ be allowed.

ARTHUR H. NOYES,

Judge of the District Court, for the District of Alaska,

Second Division.

[Endorsed] : No. 45. In the District Court, District of

Alaska, Second Division. Jennie M. Nodine, Plaintiff

and Defendant in Error, vs. Charles E. Hoxsie et al., De-
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fendants' and Plaintiffs in Error. Writ of Error. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska, August

12, 1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.

In the District Court of the United States for the District o/

Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
Defendants.

Complaint.

The plaintiff, for cause of action against the defend-

ants, alleges:

That on the 28th day of February, A. D. 1900, and for

a long time prior thereto, the plaintiff was in the quiet

and peaceable posession and actual occupation of all

that certain lot, piece or parcel of land, situate, lying and

being in Nome, in the District of Alaska, and more par-

ticularly described as follows, to wit:

Being a certain lot having a frontage of twenty-five

feet in width upon the north side of Front street in

Nome, Alaska, and extending northward twenty-five feet

in width about one hundred and fifty feet, and lying im-

mediately west of the building known as the "Dexter
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Saloon" building, and immediately east of the lot and

premises upon which the city hall of Nome, Alaska, stood

on the 28th day of February, 1900.

That the said premises were unsurveyed public lands

of the United States and wholly unoccupied by any per-

son save and except the plaintiff.

That the plaintiff has at all times mentioned herein

been entitled to the possession of the same and the whole

thereof against every person save and except the United

States of America.

That the said plaintiff was, on the said 28th day oi

February, 1900, residing upon said premises and engaged

in conducting and carrying on a lodging-house thereon,

and had so resided upon said premises and conducted

said lodging-house since or about the 20th day of July,

1899.

That while the plaintiff was so in possession of th*

said premises, and entitled to the possession of the same,

and the lodging-house situated thereon, the defendants,

on the 28th day of February, A. D. 1900, in Nome, in the

District of Alaska, entered upon said premises and into

the said lodging-house so occupied by and in the posses-

sion of the plaintiff, and seized the person of the plaintiff

and dragged her out of her house, and caused her to be

imprisoned and restrained of her liberty, and while so

imprisoned and restrained of her liberty the said de-

fendants, willfully and maliciously intending to injure

the plaintiff, unlawfully and without any right or author-

ity Whatsoever, tore down and totally destroyed the

plaintiff's said lodging-house, and took and carried it

away, and converted and disposed of the same to their
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own use and benefit, and took forcible possession of said

premises upon which said lodging-house building was

standing, and ever since said 28th day of February, 1900,

have and still do retain the plaintiff's said lodging-house

and the premises upon which the same was standing,

and wholly destroyed plaintiff's means of carrying on

her said business, and wholly deprived the plaintiff of

the use and enjoyment of said premises, to the plaintiff's

damage in the sum of ten thousand dollars.

Plaintiff further alleges:

That while the plaintiff was so imprisoned and restrain-

ed of her liberty as above set forth, the said defendants

with force and arms and against the will and protest of

plaintiff, removed from said lodging-house and the prem-

ises upon which the same was standing, all of the person-

al property, consisting of beds, bedding, clothing, bunks,

stoves, wearing apparel, cooking utensils, groceries and

provisions, the property of the plaintiff, and threw th«

same into the public highway of Nome, Alaska, and left

the same in said public highway, a large quantity of

which became lost and damaged, to plaintiff's damage in

the sum of two thousand five hundred (2,500) dollars.

Plaintiff further alleges:

That by reason of the unlawful entry upon said above-

described premises, as above set forth, and the tearing

down and destroying the lodging-house, as above set

forth, the plaintiff was deprived of her means of carrying

on her said business of keeping lodgers and making a

livelihood, and was dispossessed of her said lot, which

was taken possession of and sold by the defendant Hox-
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sie, and the same became wholly lost to plaintiff to her

damage in the sum of fifteen thousand (15,000) dollars.

Wherefore, plaintiff demands judgment against the

defendants, jointly and severally, in the sum of twenty-

seven thousand five hundred (27,500) dollars, and costs

and disbursements of this action. '

^

MILROY, HANNUM &4 MILROY,

United States of America, 1
vss.

District of Alaska. J

I, Jennie M. Nodine, being first duly sworn, depose and

say: That I am the plaintiff in the above-entitled ac-

tion; that I have heard read the foregoing complaint, and

that the same is true as I verily believe.

JENNIE M. NODINE.

Subscribed and sworn to before me this 6th day of

August, A. D. 1900.

[Seal] C. M. THULAND,

Notary Public in and for the District of Alaska.

[Endorsed]
: Original. No. 45. In the District Court

of the United States, for the District of Alaska, Division

No. 2. Jennie M. Nodine, Plaintiff, vs. Charles Hoxsie

et al., Defendants. Complaint. Filed in the United

States District Court, District .of Alaska, Second Divi-

sion. August 8, 1900. Geo. V. Borchsenius, Clerk. F.

T. Merritt, Deputy.
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In the United States District Court for the District of Alaska,

Second Division.

JENNIE M. NODINE,
Plaintiff,

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
Defendants.

Answer of J. C. Muther.

The defendant J. C. Muther answers on his own be-

half the complaint of plaintiff herein and alleges:

First.—That the defendant. J. C. Muther, has no

knowledge, information or belief sufficient to enable

him to answer the allegation in said complaint contained

that, "That on the 28th day of February, A. D. 1900, and

for a long time prior thereto, the plaintiff was in the

quiet and peaceable possession and actual occupation of

all that certain lot, piece or parcel of land situate, lying

and being in Nome, in the District of Alaska, and more

particularly described as follows, to wit: Being a certain

lot having a frontage of twenty-five feet in width upon

the north side of Front street in Nome, Alaska, and ex-

tending northward twenty-five feet in width about one

hundred and fifty feet, and lying immediately west of

the building known as the Dexter Saloon building, and

immediately east of the lot and premises upon which
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the city hall of Nome, Alaska, stood on the 28th day of

February, 1900," 1 and therefore he denies the same.

Second.—That defendant, J. C. Muther, has no knowl-

edge, information or belief sufficient to enable him to

\answer the allegations in said complaint contained that,

•'That the said premises were unsurveyed public lands of

the United States and wholly unoccupied by any person

save and except the plaintiff,'' and therefore he denies

the same.

Third.—That the defendant, J. C. Mather, has no

knowledge, information or belief sufficient to enable him

to answer the allegation in said complaint contained

that, "That the plaintiff has at all times mentioned here-

in been entitled to the possession of the same and the

whole thereof, against every person save and except the

United States of America," and therefore he denies the

same.

Fourth.—That the defendant, J. C Muther, has no

knowledge, information or belief sufficient to enable him

to answer the allegation in said complaint contained

that, "That the said plaintiff was on said 28th day of

February, 1900, residing upon said premises and engaged

in conducting and carrying on a lodging-house thereon,

and had so resided upon said premises and conducted

said lodging-house since on or about the 20th day of July,

1899," and therefore he denies the same.

Fifth.—Defendant, J. G. Muther, denies that on the

2Sth day of February, A. D. 1900, or at any time in Nome,

in the District of Alaska or elsewhere, he entered upon

the premises described in said complaint, or into the

lodging-house mentioned in the said complaint, or en-
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tered upon said premises or into said lodging-house; and

denies that he seized the person of the plaintiff, and

denies that he dragged her out of her house or dragged

her at all, and denies that he caused her to be imprisoned

and denies thait he restrained her of her liberty, and

denies that he willfully and maliciously and unlawfully

and without any right or authority whatsoever, or will-

fully or maliciously or unlawfully or without any right

or authority whatsoever, or at all, tore down and totally

destroyed the plaintiffs said lodging-house, and took and

carried it away and converted and disposed of it to his

own use and benefit, or tore down or totally destroyed

the plaintiff's said lodging-house, or any part of same,

or took or carried it away, or converted or disposed of

the same to his own use and benefit, or to any other use

or benefit; and denies that he took forcible possession or

possession at all of said premises upon which said lodg-

ing-house building was standing, or any premises belong-

ing to plaintiff; and denies that ever since said 28th day

of February, 1900, or any time he has and sitiill does re-

tain the plaintiffs said lodging-house and the premises

upon which the same was standing or has or still does

retain plaintiff's said lodging-house or the premises upon

which the same was standing, or any property or prem-

ises belonging to said plaintiff, and denies that he wholly

destroyed plaintiff's means of carrying on her said busi-

ness, or interfered with plaintiff a,t all in the means of

her carrying on said business or any business; and denies

that he wholly deprived or deprived the plaintiff at all

of the use and enjoyment of said premises or the use or

enjoyment of said premises or any premises belonging
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to plaintiff, to the plaintiff's damage in the sum of ten

thousand dollars, or damaged plaintiff at all.

Sixth.—Defendant, J. C. Muther, denies that at any

time with force and arms and against the will and pro-

test of plaintiff, or with force or arms or against the will

or protest of plaintiff or any other person, or at all, he

removed from said lodging-house and the premises upon

which the same were standing, or from said lodging-

house or the premises upon which the same were stand-

ing, or from any other place, all or any of the personal

property or any other property of the plaintiff, such as

beds, bedding, clothing, bunks, stoves, wearing apparel,

cooking utensils, groceries, or provisions; and denies

that he threw the same or any other property of the

plaintiff into the public highway of Nome, Alaska, or

any other place to the plaintiff's damage in the sum of

two thousand five hundred dollars or damaged plaintiff

vat all.

Seventh.—Defendant, J. C. Muther, denies that in any

way, form, shape or manner he deprived plaintiff of the

means of carrying on the business of keeping lodgers,

or making a livelihood, or keeping lodgers, or making

a livelihood, or interfered with her at all or with her

lodging-house, or with her premises to her damage in

the sum of fifteen thousand dollars, or that he damaged

plaintiff at all.

And in further answer to the complaint of plaintiff

herein, defendant J. O. Muther avers and alleges that on

said 28th day of February, A. D. 1900, he purchased at

a sale by public auction to the highest bidder, at Nome,

Alaska, from one W. M. Eddy, certain articles of mer-
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chandise, to wit, a tent, framework and some lumber,

purporting- to have been the property of one Jennie

Nodine.

Wherefore, defendant, J. 0. Muther, prays that plain-

tiff herein take nothing against him in this, her alleged

cause of action, and that he be hence dismissed with

costs and disbursements.
i

J. C. MUTHER,
In p. p.

United States of America,
j

> ss

District of Alaska. J

J. C. Muther, being first duly sworn, deposes and says:

I am one of the defendants in the above-entitled action;

that I have read the foregoing answer and that the same

is true.
'

J. C. MUTHER.

Subscribed and sworn to before me this 15th day of

September, A. D. 1900.

[Seal] CHARLES S. ROSENER,

Notary Public in and for the District of Alaska.

[Endorsed] : United States District Court, District of

Alaska, Second Division. Jennie M. Nodine, vs. Charles

Hoxsie, William M. Eddy, and J. C. Muther. Answer.

Service of a copy of the within answer is hereby admitted

this 15th day of September, A. D. 1900. Milroy, Han-

num & Milroy, Attorneys for Plaintiff.

Filed in the United States District Court, District of

Alaska, Second Division. September 15, 1900. Geo.

V. Borchsenius, Clerk. John T. Reed, Deputy.
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In the District Court for the District of Alaska, Second

Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM M.(

EDDY and J. C. MUTHER,
Defendants.

Answer of Charles E. Hoxsie.

Now, at this time, comes the defendant, Charles E.

Hoxsie, and for answer to the complaint of the plaintiff

filed herein:

I.

Denies that on the 28th day of February, A. D. 1900,

or for a long- time prior thereto, or at any other time,

or ever, the plaintiff was in the quiet or peaceable or any

possession or actual occupation of all that certain lot,

piece or parcel of land situate, lying or being in Nome,

in the District of Alaska, described in the complaint

herein, or any portion thereof.

And denies that said lands and premises were unoccu-

pied, public lands of the United States at the time al-

leged in the said complaint.

II.

And denies that the plaintiff has at all or any of the

times mentioned in the complaint been entitled to the
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possession of the lands described therein, or any portion

thereof, against every person or a,ny person, save and ex-

cept the United States of America, or otherwise, or at

all.

And denies that the plaintiff on the 28th day of Febru-

ary, 1900, or at any other time or ever, was in possession

of the premises described in the complaint or entitled

to the possession of the same.

III.

And denies that the defendant, or either of them, ou

the 28th day of February, 1900, or at any other time or

ever, in Nome, in the District of Alaska, or elsewhere,

willfully or maliciously, intending to injure the plaintiff

or otherwise, unlawfully or without any right or author-

ity or otherwise, entered upon said premises or into the

lodging-house described in the complaint, or seized the

person of the plaintiff, or dragged her out of the said

house or caused her to be imprisoned, or restrained of

her liberty or unlawfully or without any authority or

right tore down or destroyed totally, or otherwise, plain-

tiff's lodging-house described in the said complaint, or

look or carried it away, or converted or disposed of the

same to their own use or benefit, or took forcible posses-

sion of said premises upon which said lodging-house

building was standing.

IV.

And denies that ever since said 28th day of February,

1900, or at any other time or ever, the defendants have

unlawfully or willfully or maliciously retained, or do re-

tain, rhe plaintiff's said lodging-house or the premises
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upon which the same was standing or otherwise, or

wholly or at all destroyed plaintiff's means of carrying

on her said business and

Denies that defendants, or either of them, wholly, or

at all, deprived the plaintiff from the use or enjoyment

of the premises described in the complaint, or any part

thereof, either to the plaintiff's damage in the sum of

ten thousand dollars or any other sum or amount what-

ever.

V.

And defendant denies that while the plaintiff was im-

prisoned or restrained of her liberty or at any other time,

or at all, the defendants, or either of them, with force or

arms, or against the will or protest of plaintiff, or other-

wise or at all, removed from said lodging-house or the

said premises upon which the same was standing, all or

any of the personal property, consisting of beds, bedding

or clothing or bunks, or stoves or wearing apparel, or

cooking utensils or groceries cr provisions, or otherwise,

or threw the same into the public highway of Nome, or

elsewhere.

Denies that a large quantity or any of said property

became lost or damaged to the plaintiff's damagje in the

sum of two thousand five hundred dollars, or anj other

sum or amount whatever.

And denies that by reason of the alleged entry upon

said premises described in said complaint, or otherwise,

or at all, or by any unlawful entry upon the premises

described in said complaint, or by the tearing down or

destroying of the lodging-house as alleged in the com-

plaint, or otherwise, the plaintiff was deprived of her
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means of carrying on tier business of keeping lodgers

and making a livelihood.

VI.

And denies that the plaintiff was dispossessed of her

lot or any portion thereof, and denies that the plaintiff

had any lot or was in possession of any lot. as described

in the complaint, or otherwise, and denies that the de-

fendant Hoxsie gold any lot belonging to the plaintiff,

or .any portion thereof, or took possession of (he same,

and denies that the plaintiff was damaged by reason of

any act of defendant Hoxsie, or either of the defendants

in the sum of fifteen hundred dollars, or any other sum

or amount whatever, as alleged in the complaint or

otherwise.

And said defendants, O. E. Hoxsie and William M.

Eddy, for further ami separate answer and defense, com-

plain and allege, that in the month of March, A. D. 1899,

the said defendant Charles E. Hoxsie went into posses-

sion of and improved that certain piece, parcel and tract

of land described as being one hundred feet in width

on the shore of Bering Sea and three hundred feet in

depth; that said premises at said date and for a long

time prior thereto were unoccupied, vacant public lands

of the United States; that at the time of said appropria-

tion the said Hoxsie marked the boundaries of the tract

so entered and appropriated by him in such manner as

to clearly describe the said tract so appropriated and

located, which said tract of land is bounded on the east

by a, tract of land located and appropriated by one

Stephen Ivanoff, bounded on the west, by a tract of land
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located and appropriated by ; that the said

Hoxsie, at the time of so marking said lot and appropri-

ating the same, entered into the actual use and occupa-

tion of the same, and placed thereon valuable improve-

ments and buildings, and has continued to use and oc-

cupy the said property continuously since said date; ex-

cepting that the said Hoxsie abandoned certain portions

of said tract and used and occupied only that portion

being one hundred feet in width by one hundred and

fifty feet in depth: that of the said tract of land and on

the front or shore line of said tract the said Hoxsie

abandoned to the use of the public a certain portion

thereof, which is now known and designated as Front

street; that prior to said abandonment the said tract of

land known as Front street, and while in the action, use

and occupation of the same, plaintiff herein surrepti-

tiously and without the knowledge or consent of said

defendant Hoxsie, entered upon said tract of land and

placed a tent thereon; that the said Hoxsie immediately

thereupon notified the said plaintiff of his right to the

said premises and of his use and occupation thereof, and

the said plaintiff knew the rights of the said Hoxsie to

said land and knew of his occupation and use of the

same.

That notwithstanding the right of said defendant,

Hoxsie, and the knowledge of said plaintiff that she was

a trespasser upon said premises, the said plaintiff refused

to move therefrom or vacate that portion of said prem-

ises on which she had set her tent; that at the time the

said plaintiff trespassed upon said ground there was no

Court or judicial officer having authority to act in the



vs. Jennie M. Nodinc. 19

community now known as Nome City and then known

as Anvil City; that the said defendant IJoxsie was un-

aible to take any legal process or means to oust or eject

the said plaintiff from the said premises:

That thereafter the citizens of Anvil City assembled

together and by the unanimous vote of all citizens of

the community organized themselves and the said com-

munity as a municipal organization and adopted certain

by-laws and regulations; by said by-laws, rules and

regulations so adopted, created a municipal government

and organization for the purpose of protecting the lives

and property and rights of property within the limits

of the said municipality; that among other acts of the

said municipal organization the said community and

citizens of the community elected one Alonzo Kawson

as a municipal judge, and conferred upon him the power

of an arbitrator for the citizens of said municipality and

authorized him to act as such arbitrator and municipal

judge and to hold court and entertain complaints, and

hear and determine controversies between the citizens

of said community; and the said citizens of said com-

munity in public aud open mass meeting mutually agreed

with each other to submit to said municipal judge all

controversies arising between them concerning the

rights of possession of property known as town property

and lots, and to abide by his decisions and the process

of his said court.

That this defendant, Hoxsie, in compliance with said

understanding and agreement, so entered into by the

citizens of said municipality, filed his complaint with the

said municipal judge complaining of this plaintiff No-
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dine, and submitting to the said municipal judge, as

aforesaid, his complaint against the said Jennie No-

dine, for trespass upon said lot aud asked to have the

matter arbitrated aud adjusted and decided; that the

said Jennie Nodine consented to said arbitration and

submitted her claims to the said property to the said

municipal judge, as said municipal judge and arbitrator,

and the said defendant Hoxsie and the said plaintiff

Jennie Nodine, presented to the said arbitrator and

municipal judge the evidence of witnesses concerning

the rights of possession to the said property; that the

said municipal judge, acting as hereinbefore stated,

feund and decided that the said defendant Hoxsie was

entitled to the possession of said premises, and that the

said Jennie Nodine was a trespasser thereon, and that

under the laws and regulations of the said municipal

organization adopted by said citizens that she should

vacate the said traict of land.

That the said citizens had authorized William M.

Eddy, the defendant herein, to act as the agent and

officer of said municipal court and to execute and en-

force the findings and judgments of said Court and of

said arbitrator. That the said municipal judge, acting

under the powers hereinbefore alleged, delivered to the

said William M. Eddy his findings in said matter of arbi-

tration, and informed and directed the said William M.

Eddy to eject the said plaintiff from the said premises;

that pursuant to said order the said plaintiff herein was

ejected from the possession of the said premises, and

not otherwise; that thereafter that portion of the said

lot so improved and occupied by the said defendant
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Hoxsie, which was occupied by the said Jennie Nodine
as aforesaid was appropriated by the public as a street,
and is now and ever since has been continuously used by
the public as a street, and is known as Front' street in
the town of Nome.

That the said William M. Eddy ousted and ejected
the said plaintiff herein from the said premises in con-
troversy, ais the officer of said municipal oourt, as afore-
said, and not otherwise; and in the execution of the or-
der of the said municipal judge, said William M. Eddy
used no more force than was necessary for the perform-
ance of his duties therein in the execution of said order,

and committed no violence against either the person or

the property of the plaintiff and did not arrest or re-

strain the said plaintiff of her liberty, or imprison her

at any time. '

Wherefore, the defendants pray that they be hence
dismissed, and for their costs and disbursements herein.

HUBBARD, BEEMAN & HUME,
Attorneys for Defendant.

District of Alaska. 1
y ss.

United States of America,
J

C. E. Hoxsie, being first duly sworn, says: That he is

one of the defendants herein, and has read the aibove

and foregoing answer, and knows the contents thereof;

that the same is true, as he verily believes.

C. E. HOXSIE.

Subscribed and sworn to before me this 19th day of

September, A. D. 1900.

[Seal] E. R. BEEMAN,
Notary Public, District of Alaska, U. S. A.
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[Endorsed] : No. 45. District Court, District of Alas-

ka, Second Division. Jennie M. Nodine, Plaintiff, vs.

Chas. E. Hoxsie, Defendant. Answer of Charles E.

TToxsie. Due service is hereby admitted of above an-

swer. Milroy, Hannum & Milroy. Filed in the United

States District Court, District of Alaska, Second Divi-

sion. September 21, 1900. Geo. V. Borchsenius, Clerk.

, Deputy.

In the District Court of the United States for the District

of Alaska, Second Division.

JENNIE M. NODINE, \

Plaintiff,

vs.

CHARLES HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
Defendants.

Demurrer to Separate Answer of J. C. Muther.

Comes now the above-named plaintiff and demurs to

the further answer and new matter of the defendant,

J. C. Muther, filed in the above-entitled action, upon the

ground that said further answer and new matter does

not constitute a defense or counterclaim.

MILROY, HANNUM & MILROY,

Plaintiff's Attorneys.
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United States of America,

District of Alaska

R. B. Milroy, being- first duly sworn, deposes and says:

That he isi one of the attorneys for plaintiff in the above-

entitled action; that he served a copy of the foregoing

demurrer to answer upon the defendant, J. C. Muther,

by delivering to and leaving with Mrs. J. C. Muther,

wife of the defendant J. C. Muther, at their place of

residence in Nome, in the District of Alaska, a true copy

of said demurrer, on the 20th day of September. A. D.

1900. R. B. MILROY.

Subscribed and sworn to before me this 21st day of

September, A. D. 1900.

[Seal] W. J. MILROY,

Notary Public in and for the District of Alaska.

In the District Court of the United States for the District

of Alaska, Second Division.

JENNIE M. NODINE,
i

Plaintiff \

vs. I

1

/

CHARLES E. IIOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
j

Defendants.

Demurrer to Separate Answer of C. E. Hoxsie and Wm. M.

Eddy.

Comes now the above-named plaintiff, by her attor-

neys, Milroy, Hannum & Milroy, and demurs to the
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further and separate answer and defense of the defend-

ants Charles E. Hoxsie and William M. Eddy as set

forth in their separate answer, upon the ground that

said further and separate answer and defense does not

constitute a defense or counterclaim.

MILROY, HANNUM & MILROY,

Plaintiff's Attorneys.

United States of America \

Vss.

District of Alaska. J

I, C. S. Hannum, one of plaintiff's attorneys, do here-

by certify that I have prepared the foregoing copy of

demurrer and have carefully compared the same with

the original thereof; that it is a correct transcript there-

from and of the whole thereof.

Dated the 3d day of October, 1900.

C. S. HANNUM.

[Endorsed] : No. 45. In the District Court of the

United States for the District of Alaska, Second Divi-

sion. Jennie M. Nodine, Plaintiff, vs. Charles E. Hoxsie,

William M. Eddy and J. C. Mather, Defendants. De-

murrer to the Further and Separate Answer and Defense

of Defendants, C. E. Hoxsie and Wm. M. Eddy. Filed

in the United States District Court, District of Alaska,

Second Division. October 3, 1900. Geo. V. Borcksenius,

Clerk. John T. Reed, Deputy.
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In the United States District Court, in and for the District

of Alaska, Second Division.

JENNIE M. NODINE, \

Plaintiff,
\

vs.

CHARLES HOXSIE, WILLIAM M.I

EDDY and J. C. MUTHER,
Defendants.

Amended Answer of J. C. Mnther.

Comes now the above-named defendant, J. C. Mnther,

and for his amended answer to the complaint of the

plaintiff herein, filed by leave of Court, said:

I.

Denies each and every allegation, matter and thing

contained in the said complaint, and each and every part

and paragraph thereof.

II.

And the said defendant, for a further and separate an-

swer, and as a partial defense, and in mitigation and

justification of the damages alleged by the said plaintiff,

in her said complaint alleges:

1. That in the month of March, A. D. 1899, the lot,

piece and parcel of land described in plaintiff's com-

plaint was unoccupied, unappropriated public lands be-

longing to the United States, and while the said lot,
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piece, and parcel of land was so unoccupied, unappro-

priated public lands the said defendant, Charles Hoxsie,

did, in the said month of March, A. D. 1899, enter upon
and into the peaceful and quiet possession of all of the

lot, piece, and parcel of land, described in plaintiff's com-

plaint, and he, the said defendant, Charles Hoxsie, was

at all of the times mentioned in said complaint entitled

to the peaceable, quiet possession, enjoyment, use and

occupation of the said lot, piece, and parcel of land

described in said complaint.

2. That prior to the 23d day of November, 1899, and

while the said defendant, Charles Hoxsie, was in the

quiet and peaceable possession and actual occupation

of all of the lot, piece and parcel of land described in

plaintiff's complaint, the said plaintiff without any

right or authority whatever, and without the knowl-

edge or consent of the defendant, Eoxsie, surreptitiously

and unlawfully entered and trespassed upon the said

lot, piece and parcel of land described in plaintiff's com-

plaint, and placed thereon a tent with a lumber founda-

tion.

3. That the said defendant Hoxsie immediately

thereafter notified the said plaintiff of his right to the

said lot, piece or parcel of land described in said com-

plaint, and of his right to the use, occupation, enjoyment

and possession thereof, and demanded of the said plain-

tiff that she immediately vacate and remove therefrom,

but she, the said plaintiff, notwithstanding the fact

that she knew that the said defendant Hoxsie was law-

fully entitled to the possession of the lot, piece and par-

cel of land described in said complaint, and to the use,
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occupation and enjoyment thereof, refused to vacate or

remove therefrom.

4. That thereafter the citizens of Anvil City, now
Nome, the place where the said piece, lot and parcel of

land is situated, assembled together, and bv a unani-

mous vote of all the citizens in the said community, or-

ganized themselves and the said community into and as

a municipal organization, and adopted certain by-laws

and regulations, and thereby created a municipal gov-

ernment and organization for the purpose of protecting

the lives and property and rights of property within the

limits of the said municipality; that among other acts

of the said municipal organization the said community

and citizens of the said municipal organization, elected

one Alonzo Eawson as the municipal judge thereof, and

conferred upon him the powers of an arbitrator and

judge for all of the citizens and residents of said munic-

ipality and authorized him to act as such arbitrator

and judge and as such to hold court and entertain com-

plaints and hear and determine controversies between

all of the citizens of said community; and the said citi-

zens of said community in public and open mass-meeting

mutually agreed with each other, to submit to the said

Alonzo Rawson as said arbitrator and municipal judge,

all controversies arising between them concerning the

rights of possession of property known as town prop-

erty and lots, and to abide by his decisions and the pro-

cess of his said court.

5. That the said plaintiff at the time the said com-

munity was organized into a municipal organization, and

at the time of the formation of the said government
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aforesaid, was a resident of the said community and as

such participated in the proceedings in the formation of

the said municipal organization and government, con-

sented thereto, and agreed to submit all controversies

touching any property she, the said plaintiff, might have

or claim in the said community to the decision and deter-

mination of the said arbitrator and municipal judge, and

abide thereby.

6. That on the 23d day of November, A. D. 1899, the

said defendant, Charles Hoxsie, in compliance with the

rules, by-laws and regulations of the said municipal or-

ganization, formed as aforesaid, and in compliance with

the agreement between himself and the other citizens

of the said municipality formed as aforesaid, filed his

complaint with the said Alonzo Rawson acting as said

municipal judge against the said plaintiff for trespass

upon the said piece, parcel and lot of land, described in

said complaint, and for the recovery of the possession

thereof, and for his costs in said action.

7. That on the 27th day of November, A. D. 1809,

the said Jennie Nodine, in compliance with the rules,

regulations and by-laws of the said municipal organiza-

tion formed as aforesaid, and in compliance with the

understanding and agreement of herself and the citi-

zens of said municipality to submit all controversies

touching the rights of property and to the possession of

town lots situated in the said town of Anvil City, now

Nome, Alasika, to the said Alonzo Kawson as the said

municipal judge thereof, filed with the said Alonzo

Rawson, as the said municipal judge, her answer to the

complaint of the said Charles Hoxsie, denying the alle-
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gallons contained in the said complaint and pleading as

an affirmative answer that she, the said Jennie Nodine,

was the owner and entitled to the possession of the said

lot, piece and parcel of land described in plaintiff's com-

plaint and in her said answer asked, prayed and de-

manded judgment from the said Alonzo Rawson as the

said municipal judge that she, the said Jennie Nodine,

be adjudged to be the owner of and entitled to the pos-

session of the said lot, piece and parcel of land described

in plaintiffs complaint, and that she have judgment for

her costs in said action. That thereafter, and on the

2Sth day of November, A. D. 1890, the said Charles

Hoxsie, pursuant to the regulations, by-laws and rules

of the said municipality formed as aforesaid, and in

compliance with the agreement of himself and other citi-

zens of the said municipality aforesaid, filed his reply to

the said new matter contained in the answer of the

said Jennie Nodine, the defendant in said action and the

plaintiff in this action; that thereafter such proceedings

were had and taken before the said Alonzo Rawson, act-

ing as the said municipal judge, that on thie 3d day of

January, A. D. 1900, the said action was called for trial

before the said Alonzo Rawson as said municipal judge;

whereupon the said Charles Hoxsie and the said Jennie

Nodine agreed that a jury might be called to try and de-

termine under the law as should be given them by the

said Alonzo Rawson, as said municipal judge, the right

to the possession of the said piece, parcel and lot of land

described in plaintiff's complaint; and thereupon the

jury was, on the said 3d day of January, A. D. 1900, se-

lected bv the said Charles Iloxsie and the said Jennie
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Nodine, to try and decide the right to the possession of

said property under the instructions of the said Alonzo
Rawson, as the said municipal judge; and thereafter

and on the said 3d day of January, 1900, the said jurv
returned and filed with the said Alonzo Rawson, acting
as said municipal judge, a verdict in favor of the said

Charles TToxsie and against the said Jennie Nodine, and
found that the said Charles Hoxsie was entitled to the
possession of the said piece, lot and parcel of land, de-

scribed in plaintiff's complaint, and that the same was
and had been unlawfully entered upon by the said Jen-
nie Nodine; and thereupon and pursuant to the agree-

ment made and entered into between the said Charles

TToxsie and the said Jennie Nodine and other citizens

of the said municipality formed as aforesaid, and pur-

suant to the rules, regulations and by-laws of the said

municipal organization, and pursuant to the agreement

and consent of the said Charles Hoxsie and the said Jen-

nie Nodine that the said Alonzo Rawson, as said munici-

pal judge, might award judgment upon the said verdict

rendered by the said jury for the possession of the said

piece, parcel and lot of land described in plaintiff's com-

plaint, and for the recovery of costs by the party to said

proceedings in whose favor a verdict and judgment was

rendered; and he, the said Alonzo Rawson, as the said

municipal judge and arbitrator aforesaid, did render and

give a judgment in favor of the said Charles Hoxsie and

against the said Jennie Nodine, for the recovery of the

possession of the said lot, piece, and parcel of land from

the said Jennie Nodine, and for the recovery of costs in

said proceeding.
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S. That on the 12th day of January, 1900, under and

pursuant to the rules and regulations of the said mu-
nicipal organization formed as aforesaid, and pursuant

to the agreement of the said Charles Hoxsie and the said

Jennie Xodine and other citizens of the said municipality

formed as aforesaid, that the said Alo-nao Rawson might

try and determine all controversies touching the right to

the possession of the said lot, piece and parcel of land

described in plaintiff's complaint, and all other property

situate within the municipality aforesaid, and enforce

his judgments in relation tihereto, he, the said Alonzo

Rawson did, as the municipal judge, issue and sign a

writ of restitution directed to William M. Eddy, who

had been chosen by the citizens of the said municipality

ais chief of police, and as an officer to enforce the judg-

ments and processes of the said Alonzo Eawson, as said

municipal judge, commanding and directing him, the

said William M. Eddy, one of the above-named defend-

ants, to eject the said Jennie Nodine, the plaintiff here-

in, from the said lot, piece and parcel of land described

in plaintiff's complaint, and restore the said Charles

Hoxsie to the possession thereof, and to levy upon the

goods and chattels of the said Jennie Nodine, and make

the costs which had been taxed against her in the said

judgment; that under and pursuant to the said writ of

restitution and order of the said Alonzo Rawson, and not

otherwise, the said Jennie Nodine was ejected from the

possession of the lot, piece and parcel of land described

in plaintiff's complaint, and the said William M. Eddy,

acting under said writ, and not otherwise, levied upon

and seized one large tent and lumber foundation.
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9. That on the 23d day of February, A. D. 1900, under

and pursuant to the writ of restitution aforesaid, and

under and pursuant to a notice duly given thereof, the

said tent and lumber foundation was, by the said Will-

iam M. Eddy, acting- as the chief of police, sold at public

auction in the said town of Anvil Oity, now Nome, in

the District of Alaska, to satisfy the said judgment for

costs to the said J. 0. Muther for the sum of one hundred

and ninety-seven dollars and; fifty cents; he, the said de-

fendant, J. C. Muther, then and there being the highest

bidder therefor; that thereafter the said William M.

Eddy, acting as said chief of police for the municipality

aforesaid, and under and by virtue of the said writ of

restitution and order issued by the said Alonzo Raw-

son, acting as the said municipal judge, and not other-

wise, delivered to this defendant, J. C. Muther, at the

store building of the said defendant, J. C. Muther, in the

town of Nome, District of Alaska, the said tent and lum-

>ber foundation; whereupon the said defendant, J. C.

Muther, paid unto the said William M. Eddy, acting as

the said chief of police, the said sum of one hundred and

nmety-seven dollars and! fifty cents; whereupon the said

William M. Eddy, acting as said chief of police, imme-

diately thereafter offered to pay to the said plaintiff,

Jennie M. Nodine, the balance remaining of the said

sum of one hundred and ninety-seven dollars and fifty

cents, after deducting the amount of said judgment for

costs and the accrued costs in making said sale; and he,

the said defendant, J. C. Muther, further alleges, that

acting under the belief that the said Jennie M. Nodine

had agreed with the said defendant, Charles FIoxsie, to
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submit the controversy concerning the said lot, piece and

parcel of land described in plaintiff's complaint to the

decision and determination of the said Alonzo Rawson,

acting as the said municipal judge, and to tiie said jury

aforesaid, and to abide thereby, and acting under the

belief that the said Jennie M. Nodine had agreed and

consented to the sale of tin 1 said tent and lumber foun-

dation, in good faith and without any fraud, malice or

oppression whatever towards the said defendant, Jennie

M. Nodine, purchased the said tent and lumber founda-

tion and received possession of the same from the said

William M. Eddy, acting as the said chief of police, at

the store building of the said defendant Muther, at the

said town of Nome, District of Alaska.

And the said defendant J. C. Mather, for a further

and separate answer and defense to the complaint of

plaintiff, herein alleges:

1. That immediately after he, the said defendant, J.

H. Muthor, had received from the said William M. Eddy,

acting as the said chief of police as aforesaid, as alleged

in the said second defense herein, at the store building

of the said defendant Muther at the place aforesaid,

the tent and lumber foundation mentioned and described

in the said second defense herein, he, the said defend-

ant, J. C. Muther, unconditionally offered to restore to

the said plaintiff, Jennie M. Nodine, the said tent and

lumber foundation, being all the property he, the said

defendant, received from the said William M. Eddy, as

aforesaid; and said defendant Muther has always been

ready and willing, and is now ready and willing, to re-

turn the said tent and lumber foundation to the said
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plaintiff, Jennie M. No-dime, but she, the said plaintiff,

Jennie M. Nodine, refused and still refuses to receive the

possession thereof, or to accept the return thereof.

Wherefore, the said defendant, J. C. Mother, demands

judgment that the complaint of plaintiff herein as to

him be dismissed, and that the said plaintiff be estopped

from claiming any damages against the said defendant,

and that he have judgment for his costs herein.

JAMES E. FENTON,
Attorney for Defendant J. C. Muther.

United States of America,
ss.

District of Alaska.

I, J. C. Muther, being duly sworn, say I am one of the

defendants in the within-entitled action; that I have

read ttie foregoing amended answer, know the contents

thereof and the allegations therein are true, as T verily

believe.

J. C. MUTHER.

Subscribed and sworn to before me this 30th day of

March. 1901.

[Seal] JAMES E. FENTON,

Notary Public in and for the District of Alaska, Resid-

siding at Nome, Alaska.

United States of America, "1

Vss.
District of Alaska.

Due and legal service of the within-amended answer

is hereby acknowledged this 1st day of April, 1901.

MILROY, HANNUM & MILROY,

Attornevs for Plaintiff.
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[Endorsed]: No. 45. United States District Court

for the District of Alaska, Second Division. Jennie M.

Nodine, Plaintiff, vs. Chas. Hoxsie et al., Defendants.

Amended Answer of J. C. Mather. Filed in tbe United

States District Court of Alaska, Second Division. April

2, 1901. Geo. V. Borchsenius, Clerk. Harry C. Gordon,

Depnty.

In the District Court of the United Kt<it<s for the District of

lAlaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,
Defendants.

Reply to Separate Answer and Defense of Charles E. Hoxsie

and William M. Eddy.

Comes now the above-named plaintiff, and for reply

to the further and separate answer and defense of the

defendants, Charles E. Hoxsie and William M. Eddy:

Denies any knowledge or information sufficient to form

a belief as to whether in the month of March, A. D. 1899,

or at any other time, or at all, said defendant, Charles E.

Hoxsie, went into the possession of or improved that cer-

tain piece or any piece or parcel of land described as

being one hundred feet in width on the shore of Bering

Sea, and three hundred feet in depth, or that said prem-

ises at said date or for a long time, or at any
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time prior thereto were unoccupied, vacant, public

lands of the United States, or that at the time of

said appropriation, or any appropriation, or pre-

tended appropriation by said Hoxsie, said Hoxsie

marked the boundaries of said tract or any tract so enter-

ed or apropriated or pretended to be appropriated by

him, the said Hoxsie, in such a manner as to clearly

describe said tract so appropriated, or pretended to be

appropriated or located, or in any manner whatsoever

marked the boundaries of said tract, or entered upon the

same or any part thereof, or that said tract of land was

bounded on the east by a tract of land located or appro-

priated by one Stephen Ivanoff, or bounded on the wesf

by a tract of land located or appropriated by
,

or that the said Hoxsie, at the time of so mark-

ing the said lot or any lot appropriating or pre-

tending to appropriate the same, went into the actual

use or occupation, or any use or occupation of the

same, or placed thereon valuable or any improvements

or buildings, or has continued to use or occupy the said

property, continuously or otherwise since said date; ex-

cepting that said Hoxsie abandoned certain portions of

said tract, or occupied only a portion being one hundred

feet in width by one hundred and fifty feet in depth, or

that of that said tract of land, or on the front or

shoreline of said last-described tract the said Hoxsie

abandoned to the use of the public a certain or any por-

tion thereof which is known or described as Front street,

or that prior to said abandonment said tract of land

known as Front street, or while in the actual use or oc-
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cupation of the same by the defendant Hoxsie, or any

other person, the plaintiff herein, surreptitiously or

otherwise, or without the knowledge or consent of the

defendant Hoxsie. entered upon said tract of land, or

placed a tent thereon, or that the said Hoxsie immediate-

ly thereon, or at any other time, notified the plaintiff of

his rights to said premises, or of his use or occupation

thereof, and that the said plaintiff knew of the rights of

said Hoxsie to said land, or knew of his occupation or

use of the same, and therefore denies the same, except

as hereinafter alleged. And the plaintiff further reply-

ing to the said first paragraph of the defendants' Hoxsie

and Eddy, answer and defense, allege that the said Hox-

sie never occupied, improved or inclosed the westerly

twenty-five feet of the premises claimed to have been

appropriated by him as set forth in said answer. That

in the month of July, 1899, and for a long time prior

thereto, one Barkel was in the actual, open, notorious.

quiet and peaceable possession and occupation of a cer-

tain piece or parcel of land situate in what was then

known as Anvil City, Alaska, and being a strip of land

twenty-five feet in width east and west by one hundred

and fifty feet in depth north and south, said tract of land

lying and being immediately east of that certain tract of

land upon which the city hall building, of Nome, Alaska,

formerly stood, and west of the Dexter Saloon building,

and extending from what is now the south line of Front

street, in Nome, Alaska, in a northerly direction one hun-

dred and fifty feet, having a frontage of twenty-five feet

along the said south line of said street and extending
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said twenty-five feet in width in a northerly direction

one hundred and fifty feet, being the westerly twenty-

five feet of the land claimed to have been located and

appropriated by defendant Hoxsie in his answer, and

that the defendant Hoxsie had full knowledge of the use

and occupation of said premises by the said Burkel; that

while said Burkel was so in the quiet and peaceable pos-

session and occupation of said premises, and in the

month of July, 1899, he sold and conveyed to this plain-

tiff, for a good and valuable consideration, all of his

rioht title and interest, in and to said above-described

premises, and surrendered to said plaintiff said premises;

that thereupon said' plaintiff entered into and upon said

premises and took possession of the same and erected a

lodging-house thereon, and from and after said date con-

dueled and carried on the business of keeping lodgers,

and remained in the quiet, peaceable and actual posses-

sion of said tract of land up to the 28th day of February,

1900, at which time the said defendants unlawfully and

with great force and violence entered upon said premises

and with force of arms ousted and ejected the plaintiff

therefrom; that at the time said plaintiff entered upon

said tract of land the said defendant Hoxsie was not in

possession of the same or in the use or occupation there-

of, and that no other person was in possession save and

except the said Burkel.

Denies that the said defendant Hoxsie, or the said

Eddy, or either of them, had any right to said property

claimed and occupied by plaintiff, or the possession of

the same, or any part thereof, or that the said plaintiff
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had any knowledge that the said defendant Hoxsie had

any claim to said property, or any part thereof, or that

the said plaintiff had any knowledge that she was a tres-

passer upon said premises or any part thereof; and de-

nies that at the time she entered upon said premises and

took possession of the same, or while in possession of the

same, conducting and carrying on her said business, that

there was no court or judicial officer having authority to

act in the community now known as Nome, then known

as Anvil City, or that the said defendant Hoxsie was

unable to take any legal process or means to oust or

eject plaintiff from said premises; and alleges that in the

month of August, 1899, and while the said plaintiff was

in possession of said premises and conducting and carry-

ing on a lodging-house thereon the United States District

Court for the District of Alaska convened in special ses-

sion at Nome in said District, and that the said defend-

ant Hoxsie was present in Nome, Alaska, at the time said

court so convened and had personal knowledge of the

fact that said plaintiff was in the possession of said tract,

and conducting and carrying on the said lodging-house

thereon, and knew that the said United States District

Court was in session; that the said Hoxsie then and

there had ample opportunity to bring an action in said

United States District Court for the District of Alaska,

to oust and eject the plaintiff therefrom and settle and

determine his right to said lot; all of which the said de-

fendant Hoxsie failed and neglected to do, but allowed

and permitted the said plaintiff to remain in possession

of said premises and the use and enjoyment thereof,
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without hindrance on his part and without any effort on

his part to cause the said plaintiff to be ejected therefrom

by a court of competent jurisdiction.

Denies that thereafter, or at any other time, the citi-

zens of Anvil City assembled together, or by a unami-

mous vote of all the citizens of the community, organized

themselves and the said community as a municipal or-

ganization or adopted certain or any by-laws or regula-

tions, or that by said by-laws, rules or regulations so

adopted, created a municipal government or organiza-

tion for the purpose of protecting the lives or property

or rights of property within the limit of said municipal-

ity, or that among other acts of said municipal organiza-

tion, said community or citizens of said community elec-

ted one Alonzo Rawson, a municipal judge, or con-

ferred upon him the power of an arbitrator for the citi-

zens of said municipality, or authorized him to act as

such arbitrator, or municipal judge, or to hold court or

to entertain complaints, or hear or determine contro-

versies between the citizens of said community, or that

the said citizens of said community in public and open

mass-meeting mutually agreed with each other to submit

to said municipal judge all or any controversies arising

between them concerning the rights of possession of

property known as town property or lots, or to abide

by his decision and the process of said Court, except as

hereinafter alleged.

And plaintiff alleges that a portion of the citizens of

the community then known as Anvil City assembled and

pretended to form or organize a municipal government,
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and pretended, among other things, to create the office

of municipal judge, and thereafter, at a pretended elec-

tion, it was claimed that one Alonzo Rawson was elec-

ted municipal judge, and that a portion of the citizens

of Nome pretended to confer upon him certain judicial

powers to hear and determine controversies between

residents concerning the rights of possession of property,

but denies that said citizens, or any of said citizens,

agreed in public mass-meeting, or at any other place, to

abide by the decision of said municipal judge, so pre-

tended to be elected by some1 of the citizens of Nome, or

otherwise; and plaintiff further alleges that, during all

the time mentioned in defendants' said answer, and dur-

ing the time that defendants allege that the said munic-

ipal government was organized and said Alonzo Rawson

elected municipal judge, she was a citizen of the United

States and a resident of Anvil City; and that, as such

resident and citizen of Anvil City, afterwards called

Nome by said pretended municipal organization, she did

not, as such citizen, or otherwise, participate or take any

part in said massi meeting and knew nothing whatever

concerning the same, and did not take any part therein

or participate in said municipal organization or in the

adoption of any by-laws, rules or regulations, and did not

authorize, empower or consent that said Alonzo Rawson,

pretending to act as said municipal judge, or otherwise,

to arbitrate, hear or determine any controversy between

this plaintiff and any other person or persons, and es-

pecially the defendants Hoxsie and Eddy, and did not

agree to submit any controversy arising betwer-n this
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plaintiff and said defendants Hoxsie and Eddy, or any

other person, to such municipal judge, or agree to abide

by the decision or process of said Court or said municipal

judge pretending to act as a Court; and alleges that prior

to such pretended organization of the municipal govern-

ment and the election of said Alonzo Rawson as such

municipal judge, or otherwise, she was in the quiet and

peaceable possession and the actual use and occupation

of said premises so purchased by her from said Burkel,

and was engaged in conducting and carrying on a lodg-

ing-house thereon, all of which the said defendants well

knew.

Denies5 that the defendant Hoxsie, in compliance with

said understanding or agreement, or any understanding

or agreement so entered into by the citizens of said mu-

nicipality filed his complaint with said municipal judge,

complaining of this plaintiff, and submitting to said mu-

nicipal judge his complaint against the said Nodine for

trespass upon said lot, or asked to have the matter ar-

bitrated or adjusted or decided, except that the said

defendant Hoxsie filed with said pretended municipal

court, and with the said Alonzo Rawson, pretending to

act as such municipal judge, a complaint, charging the

plaintiff, as she is informed and verily believes, with be-

ing guilty of forcible entry and detainer, and that the

said Alonzo Rawson, pretending to act as such munic-

ipal judge, and at the special instance and request of

the defendant Hoxsie, and for a consideration paid by

said Hoxsie to said Rawson, but without any authority

so to do, which was well known to the defendant Hoxsie,

issued a paper writing purporting to be a summons com-
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manding this plaintiff to be and appear before said mu-

nicipal judge at some time and place mentioned in said

summons, all of which said acts the said municipal judge

and the said defendant Hoxsie knew were illegal and

void, and that the said municipal judge was acting with-

out any authority and wholly without jurisdiction, all of

said acts being done by the said Rawson at the request

of said Hoxsie, for the purpose and with the intent of

removing said plaintiff from said premises, and depriving

her of the use of the same, and giving the same into the

possession of said Hoxsie for his personal gain and profit.

Denies that the said Jennie M. Nodine consented to

said arbitration or submitted her claim to the said prop-

erty to the said municipal judge or arbitrator, or other-

wise, or that the said defendant Hoxsie or the said plain-

tiff Nodine presented to the said arbitrator or municipal

judge the evidence of witnesses concerning the right of

possession of said property, or that the said municipal

judge, acting as alleged in said answer, or othewise,

found or decided that the defendant Hoxsie was entitled

to the possession of the said premises, or that the said

Jennie M. Nodine was a trespasser thereon, or that under
the rules or regulations of the said municipal organiza-

tion, at said citizens' meetings, she should vacate said

tract of land; except that the said Jennie M. Nodine, af-

ter being summoned as aforesaid, appeared before said

municipal judge and protested against his hearing or de-

termining said matter, and requested that said matter
might be continued until the arrival of the United States
District Court at Nome; that the said municipal judge,
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acting at the request of said Hoxsie, and in the interests

of said Hoxsie, refused to allow said matter to be con-

tinued, but insisted upon hearing and determining the

same, and ordered and directed the said Jennie M. No-

ine to appear and present her case to said municipal

judge, or judgment would be entered against her by de-

fault; that at said time it was impossible, owing to the

means of communication and travel, to reach the Uni-

ted States District Court for the District of Alaska; or a

court of competent jurisdiction, to restrain and prevent

the said Alonzo Rawson so pretending to act as such mu-

nicipal judge at the instance and request of the said de-

fendant, Hoxsie, and knowing that, unless she did appear

in said court, the said Alonzo Rawson, pretending to act

as said municipal judge, would, at the request of said

Hoxsie, render a judgment against her, and, at the re-

quest of said Hoxsie, would issue a pretended writ of

restitution directed to said defendant Eddy pretending

to act as the executive officer of said Court, would force

the plaintiff to vacate said premises; that the said plain-

tiff, for the purpose of inducing said municipal judge to

withhold judgment until the rights to said property could

be adjudicated by a court of competent jurisdiction and

not otherwise, and under objections and protests, ap-

peared before said municipal judge and offered evidence

of and concerning her rights to said property; that the

said municipal judge, disregarding plaintiff's right to

said property, and in violation of her rights and wholly

disregarding the same, and at the instance and request

of said Hoxsie, and in consideration of money advanced
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by said Hoxsie, pretended to find and determine that the

said Hoxsie was entitled to the possession of the said

land; and 1 thereupon, at the request of said Hoxsie, ren-

dered a pretended judgment of guilty against this plain-

tiff, and thereafter, at the instance and request of said

Boxsie, issued a paper, writing, pretending it to be a

writ of restitution, which said paper writing was de-

livered to William M. Eddy, at the request of said Hox-

sie, pretending to act as1 chief of police, and that the said

Hoxsie then and there requested the said Eddy, pretend-

ing to act as chief of police, and aiding, assisting and

abetting the said Eddy, entered into the said premises so

in the quiet and peaceable occupation and enjoyment of

this plaintiff, and with great violence and force, ousted

and ejected the plaintiff therefrom, and against the pro-

test of said plaintiff, all of which the said Hoxsie knew

was illegal and void.

Denies that said citizens, or any citizens, or residents

of Nome had authorized or had any power, right or au-

thority to authorize William M. Eddy, the defendant

herein, to act as the agent or officer of the said municipal

court, or to execute or enforce the pretended findings or

judgments of said court or of said arbitrator, or that the

said municipal judge, acting under the powers alleged in

said answer delivered to said William M. Eddy, his find-

ings in said matter of arbitration, or informed or directed

the said William M. Eddy to eject the plaintiff from said

premises, except that after said pretended judgment was

so rendered and the said pretended writ of restitution

placed in the hands of said Eddy, at the request of said
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Hoxsie, the said William M. Eddy pretended to levy up-

on and sell the property of this plaintiff at public auc-

tion and that prior to said levying upon and selling said

property the said plaintiff protested against the sale of

the same by the said Eddy pretending to act as such chief

of police, and notified the said Eddy that the said Court

had no legal existence or power or authority to render

such judgment or enforce the same, and that said chief

of police had no right or authority to levy upon or sell

the property of said plaintiff or of any other person; that

the said William M. Eddy, disregarding the plaintiff's

rights to said property and in violation of law and at the

instance and request of the said Hoxsie, entered upon

said premises, and, with the aid and assistance of said

Hoxsie, ousted and ejected plaintiff therefrom, as in

plaintiff's said complaint more particularly set forth.

Denies that the said William M. Eddy ousted of

ejected the plaintiff herein from the said premises in

controversy as the officer of said pretended municipal

court as aforesaid, or not otherwise, or in the execution

of the said order of the said municipal judge, or that the

said William M. Eddy used no more force than was nec-

essary for the performance of his duties therein in the

execution of said order, or committed no violence against

either the person or the property of the plaintiff, or did

not arrest or restrain the said plaintiff of her liberty or

imprison her at any time, and alleges that all of the

acts of said Eddy were illegal and void, all of which was

well known to the defendants, Hoxsie and Eddy.

Plaintiff further alleges that all of the. acts of the said
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Hoxsie in bringing an art inn before said Alonzo Rawson

pretending to act as municipal judge for the municipal-

ity of Nome, and securing a judgment of said protended

Court and causing a pretended writ of execution or res-

titution to issue therefrom and placed in the hands of

William M. Eddy, pretending to act as' chief of police of

Nome, and causing the said Eddy, aided, abetted and

assisted by the said Hoxsie, to forcibly remove the said

plaintiff from the said premises, as set forth in her reply

was done and procured by the said Hoxsie with the full

knowledge that all of said acts of said Alonzo Rawson,

pretending to act as said municipal judge, and the said

acts of the said William M. Eddy, pretending to act as

chief of police, were illegal and void; and that the said

Rawson and the said Eddy were acting wholly and en-

tirely without warrant or authority of law and that the

said Hoxsie caused all of the said acts aforesaid to be

done for the sole and only purpose of removing said

plaintiff from the possession of said premises and depriv-

ing her of the use and benefit thereof; for the purpose of

placing himself in possession thereof for his own per-

sonal gain, benefit and profit.

Wherefore, plaintiff demands judgment as prayed for

in her complaint.

MILROY, HANNUM & MILROY,

Plaintiff's Attorneys.
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ss.

I, Jennie Nodine, being first duly sworn, depose and

say': That I am the plaintiff in the above-entitled action,

and that the foregoing reply is true as I verily believe.

JENNIE M. NODINE.

Subscribed and sworn to before me this 13th day of

December, 1900.

[Seal] E. E. CUNNINGHAM,

Notary Public for the District of Alaska.

United States of America, \ gg

District of Alaska. J

Due service of the within reply is hereby accepted in

the District of Alaska, this > day of December, 1900,

by receiving a copy thereof, duly certified to as such by

C, S. Hannum, one of the attorneys for plaintiff.

Attorney for .

[Endorsed] : Original. No. 45. In the District Court

of the United States, for the District of Alaska, Second

Division. Jennie M. Nodine, Plaintiff, vs. Charles E.

Hoxsie, William M. Eddy, and J. C. Muther, Defendants.

Reply to Separate Answer and Defense of Charles E.

Hoxsie and William M. Eddy. Filed in the United

States District Court, District of Alaska, Second Di-

vision. December 14, 1900. Geo. V. Borchsenius, Clerk.

John T. Reed, Deputy.
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In the District Court, of the United States, for the Dis-

triet of Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM!

M. EDDY and J. C. MUTHER,
Defendants.

Plaintiff's Reply to Amended Answer of J. C. Muther.

Comes, now, the above-named plaintiff, Jennie M. No-

dine, and for reply to the first, further and separate an-

swer and partial defense and in mitigation and justifica-

tion, as set forth in the amended answer of J. C. Muther:

Denies each and every allegation, matter and thing

contained in said further and separate answer and par-

tial defense and justification, and each and every part

and paragraph thereof, except as hereinafter alleged.

And likewise the said plaintiff denies each and every

allegation, matter and thing contained in the second,

further and separate defense of the said J. C. Muther as

set forth in his amended answer.

Plaintiff, for a further reply to the answer of the de-

fendant Muther:

Alleges that she is informed and verily believes, and

upon her information and belief alleges, that a portion

of the citizens of the community known as Anvil City
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assembled and pretended to form or organize a municipal

government, and pretended, among other things, to cre-

ate the office of municipal judge, and, thereafter, at a

pretended election, it was claimed that one Alonzo Raw

son was elected municipal judge, and that a portion of

the citizens of Nome pretended to confer upon him cer-

tain judicial powers to hear and determine controversies

between residents concerning the rights of possession of

property; but

Denies that said citizens, or any of said citizens,

agreed, in public mass-meeting, or at any other place, to

abide by the decisions of said municipal judge so pre-

tended to be elected by some of the citizens of Nome, or

otherwise.

And plaintiff further alleges, that during all the time

mentioned in defendant's said answer, and during the

time that the defendants allege that the said municipal

government was organized and the said Alonzo Rawson

was elected municipal judge, she was a citizen of the

United States and a resident of said Anvil City, and that

as such resident of Anvil City, afterwards called Nome

by said pretended municipal organization, she did not,

as such citizen and resident, or otherwise, participate or

take part in said mass-meeting and knewi nothing what-

ever concerning the same, and did not take any part

therein or participate in said municipal organization or

in the adoption of any by-laws, rules or regulations, and

did not authorize, empower or consent that said Alonzo

Rawson, pretending to act as said municipal judge, or

otherwise, to arbitrate or determine any controversies
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between this plaintiff and any other person or persons,

and especially the defendants Hoxsie or Eddy, or J. C.

Muther, and did not agree to submit any controversy

arising between this plaintiff and the said defendants

Hoxsie, Eddy or Muther, or any otber person or persons,

to said municipal judge, or agree to abide by the decision

or process of said Court or said municipal judge pre-

tending to act as said Court; and

Alleges that, prior to any such pretended organiza-

tion of the municipal government and the election of said

Alonzo Rawson, as said municipal judge, or otherwise,

she was in the quiet and peaceable possession and actual

use and occupation of the premises mentioned in said

defendant's answer, and engaged in conducting and car-

rying on the lodging-house thereon, all of which the said

defendant Muther well knew.

The said plaintiff further alleges that after being sum-

moned to appear before said municipal judge she ap-

peared before said judge and protested against his hear-

ing or determining said matter, and requested that said

matter might be continued until the arrival of the United

States District Court at Nome; and

Alleges that the said municipal judge, acting at the

request of the said Hoxsie and in the interests of said

Hoxsie, refused to allow said matter to be continued, but

insisted upon hearing and determining the same and

ordered and directed the said plaintiff to appear and

present her case to said municipal judge or judgment

would be rendered against her by default; and

Alleges that at said time it was impossible, owing to
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the means of communication and travel, to reach the

United States District Court, for the District of Alaska,

or a court of competent jurisdiction to restrain and pre-

vent the said Alonzo Rawson, so pretending to act as

said municipal judge, at the instance and request of said

Hoxsie, and knowing that unless she did appear in said

court the said Alonzo Rawson, pretending to act as

said municipal judge, would, at the request of said Hox-

sie, render a judgment against her and would issue a

pretended writ of restitution directed to the defendant

Eddy, pretending to act as the executive officer of said

court, and would force the plaintiff to vacate said prem-

ises, and that the said plaintiff, for the purpose of induc-

ing said municipal judge to withhold judgment until

the rights to said property could be adjudicated by a

Court of competent jurisdiction and not otherwise, and

under objections and protests, appeared before said mu-

nicipal judge, and not otherwise; that the said municipal

judge, disregarding plaintiff's rights to said property and

in violation of her rights and wholly disregarding the

same, and at the instance and request of said Hoxsie, and

in consideration of money advanced by said Hoxsie, pre-

tended to iind and determine that the said Hoxsie was

entitled to the possession of the land, and thereupon, at

the request of said Hoxsie, rendered a pretended judg-

ment of guilty against this plaintiff; and, thereafter; at

the instance and request of said Hoxsie, issued a paper

writing pretending to be a writ of restitution, which said

paperr was delivered to William M. Eddy, at the request

of said Hoxsie, pretending to act as chief of police, and
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that the said Hoxsie then and there requested the said

Eddy, pretending to act as said chief of police and aid-

ing and assisting and abetting the said Eddy to levy

upon and sell the property of this plaintiff, at public auc-

tion, and that prior to the time of selling said property,

the said plaintiff protested against the sale of the same

by said Eddy, pretending to act as such chief of police;

that said Eddy, pretending to act as said chief of police,

made a pretended sale to the said J. C. Muther of the

lodging-house described in plaintiff's complaint, and the

said J. 0. Muther pretended to purchase said lodging-

house at said pretended sale, and, after purchasing the

same, aided, assisted, and abetted the said Eddy and the

said Hoxsie in tearing the same to pieces and removing

the same from the premises occupied by the plaintiff.

Plaintiff further alleges that all of the acts of the said

Hoxsie in bringing the said action before the said Alonzo

Rawson, pretending to act as said municipal judge of

Nome, and securing a pretended judgment of said pre-

tended Court, and causing a pretended writ of execution

pi* restitution to issue therefrom and placed in the hands

of William M. Eddy, and causing said Eddj to make a

pretended sale of said property to the defendant Muther,

was done and performed by the said defendants, Hoxsie,

Eddy and Muther, with the full knowledge that all of

said acts of the said Alonzo Rawson and the said Will-

iam M. Eddy and Charles Hoxsie and J. C. Muther were

wholly and entirely illegal, void, and without warrant or

authority of law, and were done for the purpose of re-

moving the plaintiff from the possession of the premises,
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and depriving her of the use and benefit thereof, and

that the said Muther in purchasing said property at said

pretended sale, purchased the same with the purpose and

intent of depriving the plaintiff thereof; that he re-

ceived the same from the said Eddy and converted the

same to his own use.

Wherefore, plaintiff demands judgment as prayed for

in her complaint.

United States of America").
I S!

District of Alaska. 1

I, Jennie M. Nodine, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled ac-

tion, and that the foregoing reply to the amended answer

of J. C. Muther is true, as I verily believe.

JENNIE M. NODINE.

Subscribed and sworn to before me this 11th day of

May, 1901.

[Seal] E. E. CUNNINGHAM,
Notary Public, for the District of Alaska.

United States of America,'!

District of Alaska. J

Due service of the within reply to the amended answer

of J. C. Muther is hereby accepted in the District of Alas-

ka, this day of May, 1901, by receiving a copy there-

of, duly certified to as such by C. S. Hannum, one of the

attorneys for plaintiff.

JAMES E. FENTON,
Attorney for Defendant, J. C. Muther.
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[Endorsed] : Original. No. 45. In the District Court

of the United States, for the District of Alaska, Second

Division. Jennie M. Nodine, Plaintiff, vs. Charles E.

Hoxsie, Wm. M. Eddy, and J. C. Muther, Defendants.

Plaintiff's Reply to the Amended Answer of J. C. Muth-

er. Filed in the United States District Court, District of

Alaska, Second Division. June 1, 1901. Geo. V. Borch-

senius, Clerk. By H. C. Gordon, Deputy.

/// the United Slates District Court, for the District of

Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHAS. E. HOXSIE, WM. M. EDDY
'

and J. C. MUTHER,
Defendants.

Judgment.

Be it remembered, that on the third (3d) day of June,

A. D. 1901, the above-entitled cause came on regularly

to be heard before the Honorable Arthur H. Noyes,

Judge of the above-entitled court. Frank A. Steele,

Esq., appeared on behalf of the plaintiff, Jennie M. No-

dine, James E. Fenton, Esq., and W. T. Hume, Esq., ap-

peared on behalf of the above-named defendants, and

each of them.

And the several parties appeared in person as well as

by their several counsel aforesaid.
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A jury of twelve persons was regularly impaneled and

sworn to try the said action between the plaintiff and the

defendants.

Witnesses, on the part of the plaintiff and on the part

of the several defendants were duly and regularly sworn

and examined for and on behalf of the several parties.

After hearing the evidence and the arguments of coun-

sel, and the jury having been duly instructed by the

Court, and the jury having retired to consider of their

verdict, and subsequently having returned into court,

and having been called, and having answered severally

to their names, say that they find and return a verdict

for the plaintiff, Jennie M. Nodine, and against the de-

fendants, Charles E. Hoxsie, Wm. M. Eddy and J. C.

Muther, and each of them, in the sum of five thousand

dollars ($5,000).

Wherefore, by virtue of the law and by reason of the

premises aforesaid, it is ordered, adjudged and decreed

by the Court that the said plaintiff, Jennie M. Nodine,

do have and recover of and from the said several de-

fendants, and each of them—namely, Charles E. Hoxsie,

Wm. M. Eddy and J. C. Muther— the sum of five thou-

sand dollars ($5:000) with interest thereon from this date

at the rate of eight per cent (8%) per annum until the

judgment aforesaid is paid, and that in addition there-

to she do have and recover of and from the several de-

fendants, and each of them, her costs and disbursements

incurred in this action, amounting to the sum of two

hundred three and 30-1.00 dollars, to be taxed by the

clerk of this Court, and upon such taxation to be en-

tered as a part of this judgment.
,
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Done in open court this 31st day of July, A. D. 1901.

ARTHUR H. NOYES,
Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed): No. 45. in the United States District

Court, District of Alaska, Second Division. Jennie U.
Nodine, Plaintiff, vs. Chas. E. Hoxsie, Wm. M. Eddy and
J. C. Mutln r, Defendants. Judgment on Verdict. Filed

iu the office of the clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. July

31, 1901. H. U. Steel, Clerk. By H. C. Gordon, Deputy
Clerk.

No. 45.

In the District Court of the United States for the District of

Alaska, Second Division.

JENNIE M. NODINE, \

Plaintiff,
j

CHALLES E. HOXSIE, WILLIAM M.

EDDY, J. 0. MUTHER,
Defendants.

Bill of Exceptions.

Be it further remembered that this cause, coming on

regularly for trial in the above-entitled court on the

4th day of June, A. D. 1901, before Honorable Arthur

H. Noyes, Judge of said Division of said Court, sitting

with a jury, plaintiff appearing with her counsel, Mr.

Frank A. Steele, and the defendants Hoxsie and Eddy

appearing by their counsel, Mr. W. T. Hume, and de-
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fendant Muther appearing by his counsel, Mr. James E.

Fentou; and a jury having been regularly called, exam-

ined and sworn to try the issues herein; thereupon ihe

following proceedings were had and taken in the above-

entitled cause, to wit:

JENNIE M. NODINE, the plaintiff, was called as a

witness on her own behalf, and having been duly sworn,

testified as follows:

"My name is Jennie M. Nodine. I am the plaintiff in

this action. I am very well acquainted with Mr. Hox-

sie, Mr. Eddy and Muther, the defendants. I came to

Nome about the 17th of July, 1899. After I arrived in

Nome I engaged in the lodging-house business. I es-

tablished my lodging-house where the Warwick Saloon

now is. At the time I came here to Nome I found four

men occupying and in possession of that property; Mr.

Runkle, Mr. Good, Mr. Hoffman and Mr. Burkle. These

four men were then claiming ownership of that property.

I bought it (the property) of those gentlemen; I paid

1194.00 for it. That purchase included one tent, a 10x12,

and quite a number of things that they did not care to

take out with them, and there was a couple of sacks of

coal, a few beans and some supplies in the house; it was

the lot, mostly, that I bought; they left that one tent

there, and one tent, I think, they took back with them

to Seattle; I made those purchases, I think, the 19th of

July, (1.899). I went into possession of that property on

the 19th of July (1899), and put up my tent there. I

continued in possession of that property until the 28th

day of February, 1900; subsequent to the 19th of July
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(1899), I put up a tent or two small tents, and erected

a large tent, 26x20, on that property; I obtained that

tent at Sheep Camp; it cost me |125; I took the two

small tents up and laid them away; I was intending to

put them back there for outhouses as soon as the tundra

got dry; it was so wet you could go pretty near up to

your knees then, but I was intending to put up a tent in

the back part of the lot, but it was so wet there; I built

my lodging-house as follows: I put dowu a good floor

of matched timber, very heavy rafters; I think the walls

were about 7 feet high, with bunks, all made of nice

lumber, and a partition off to one side for a small room

to myself, and two doors. I completed my lodging-house

about the 15th of August (1899). I had 10 bunks in my

lodging-house; they were made strong along the wall,

made of canvas and timber, two bunks high. I had 54

blankets. I had 30 pairs of blankets. My blankets cost

various prices—18 and $10 to $15 a pair. I think T had

20 blankets that cost me $15 a pair. They were very

high at that time, some of them as high as $16. And

then I had 16 pillows at $2 apiece. My best blankets

were $15 a pair. I think there were twenty or more of

the double blankets—no, I think I had thirty of those.

1 know I had to make good beds. I could not state what

was the value of the 24 single blankets. I guess not less

than from $7 to $8. I had to give their prices at that

time, as everything was very dear here then."

Whereupon the defendant Muther, by his counsel,

James F.. Fenton, objected to this testimony on the

oround that it did not tend in any way to bind the said
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defendant Muther, under the pleadings in this case.

Whereupon the Court overruled the said objection.

Whereupon James E. Fenton, counsel for defendant,
then and there excepted to the said ruling, and the ex-

ception was then and there allowed. Whereupon the
said witness, Jennie M. Nodine, continued to testify, as

follows:

"I have forgotten now just the exact amount of lum-

ber that was used in building my lodging-house. I have
moved about so many times I have lost or mislaid the

bills. I have lost all my accounts and receipts, but Mr.

Dam said he would make an estimate of about the

amount; of course, not being a carpenter, I do not know,

and I am a very poor judge of lumber; but I know I got

good lumber and a good deal of it; there was some of

the wall lumber matched lumber, and flooring, and I

forget what the timbers were, but I expect Mr. Dam will

be here to give the testimony of what lumber there was."

Whereupon the witness, Jennie M. Nodine, was handed

and shown a, paper, marked for identification, Plaintiff's

Exhibit No. 1, and asked if she knew what it was.

Whereupon the said witness, Jennie M. Nodine, contin-

ued to testify as follows:

"Well, really, with these glasses, I cannot tell you. I

had a memorandum made of the material that was put

into that tent, made by a carpeuter and builder, Mr.

Young, as near as I could explain it to him. Then he

made a memorandum, at my request, allowing a few

feet, of course, for extras either way, as near as he could
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make it, as near as he could get at it on paper. T sup-

pose that is the paper which lie made, but with these

glasses, I could not tell you whether it is or not.''

Whereupon the witness was then asked the following

question-

Q. Is that marie from measurement of the tent or

building?

Whereupon the said witness, in response to the said

question, testified as follows:

"Well, only just what I could explain to him. giving

him the sizes of everything, as near as T could do it. I

told him as near as I could come to it. I told him every-

thing was first-class, and told him as near as I could the

sizes of the stringers and rafters, together with the size

of the tent; its contents, as near as T could explain it to

him."

Whereupon the said witness, Jennie M. Nodine, was

then asked the following question by Frank A. Steele,

her counsel:

Q. Do you remember how much you paid for the

lumber that you used in that building?

Whereupon James E. Fenton, of counsel for the de-

fendants, objected to the said question, upon the ground

that it was immaterial, and the amount paid by plain-

tiff for the lumber was no criterion as to its value at

the time of the alleged conversion. Whereupon the

Court overruled the said objection. Whereupon James

E. Fenton, of counsel for defendants, then and there ex-

cepted to the said ruling, and an exception was then and

there allowed. Whereupon the said witness, the said
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Jennie M. Nodine, under the said ruling of the Court,

answered the said question and testified as follows:

"Well, really, I am not much of a business woman,
and I never keep any memorandum of what I paid out,

or anything-, but I know I paid out a good deal of money;
it seems to me, I know it was about $250—at least that

much. Lumber was high at that time, and I had to get

a lot of it. Mr. Wall built my tent or building for me."

Whereupon Frank A. Steele, counsel for plaintiff

then asked the said witness, Jennie M. Nodine, the fol-

lowing question:

Q. How much did you pay him for building that

lodging-house?

Whereupon James E. Fenton, of counsel for the de-

fendants, objected to the said question, upon the ground

that it was immaterial, and that the amount paid, if any-

thing, for building plaintiff's lodging-house, was no cri-

terion as to its value at the time of the alleged con-

version. f

Whereupon the Court overruled the said objection.

Whereupon counsel for defendants, then and there

excepted to the said ruling, and an exception was then

and there allowed, and the said defendants now claim

an exception thereto.

Whereupon the said witness, under the said ruling of

the said Court, answered the said question and contin-

ued to testify as follows:

"Fifteen dollars a day. T think he (Harry Wall)

worked 8 or 10 days. On the morning of the 23th day

of February, A. D. 1900, I Avas in bed at 9 o'clock. At
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that time 1 had in my house aside from my bunks, aside

from my bunks and bedding, my clothing, some pro-

visions and cooking utensils. I had two stoves, a Yukon
.stove and an oil stove, a blue flame oil stove. I guess

my clothing was of the value of $200. I paid $25 for

the Yukon stove and $30 for the blue flame stove. I

had some coal-oil there. I do not know how many cases

I had. I think there were two; I am not sure; I do not

think there was any more, but there might have been:

I think there were two cases that I had; I do not know,

though. Oil was worth $10 per case at that time. I

did not have very much provisions. I don't suppose that

I had more than $25 worth. I had two small tents

there."

Whereupon Mr. Frank A. Steele, counsel for plaintiff,

then asked the witness, Jennie M. Nodine, the following-

question:

Q. What was the value of those two tents?

Whereupon the said witness answered the said ques-

tion as follows:

"I think they were about $20 apiece; at that time tents

were high."

Whereupon James E. Fenton, of counsel for the de-

fendants, then objected to the said question and answer,

and moved to strike out said answer, upon the ground

that these articles (the two small tents) were not in-

cluded in the complaint.

Whereupon Frank A. Steele, counsel for plaintiff, then

asked leave of the Court to insert the word "tents" in
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the paragraph of the complaint enumerating the dam-

ages sustained for loss on property.

Whereupon counsel for the defendants objected to

any amendment of the complaint at that time.

Whereupon the Court overruled the said objection and

then and there allowed plaintiff to amend her said com-

plaint so as to include the item of tents.

Whereupon James E. Fenton, of counsel for defend-

ants, excepted to the said ruling of the Court allowing

plaintiff to amend at said time, and an exception was

then and there allowed, and the defendants now claim

an exception thereto.

Whereupon the said witness, Jennie M. Nodine, con-

tinued to testify as follows:

"The 16 bunks were made very nicely, indeed, and very

strong. There was canvas, and it was tacked very close.

I do not think any more than .J inch, I guess, and made

with a head and foot-board, two bunks high, with the

head and foot-board made of good, heavy material.

There was 16 bunks, and those bunks were, I think, a

little over 6 feet long, and they were made with canvas

doubled on them. I had a little more canvas than I used

in the bunks; I know I had a little of the canvas left,

but I have forgotten how much I did use for the 16

bunks. I cannot, remember how much canvas there was

left. I got so many yards; I have forgotten how many

it was, now. I brought it over from St. Michaels with

me. It cost me 50 cents a yard. There was 16 bunks

and I know they was 16 feet and over, and T know they

were made to allow for turning in enough so it would
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be safe and they would not pull out. There were two

doors in that tent. They cost $5 apiece. No windows

in the tent. There was two locks in the tent. The locks

cost $2. There was plenty of nails in the tent at twenty-

five cents a pound. I do not remember how many

pounds of nails there were. I just happen to know that

I got them and they were twenty-five cents a pound,

but I did not even try to keep track of them; but it seems

to me it cost an awful lot for nails. They were very

high, of course, here, then, as everything else was. I

think probably that $17 was the price I paid for the

nails. That is very near right.

"On the morning of the 28th day of February, 1900,

at nine o'clock, I was in my lodging-house in bed. There

was a rap came to the door and I was taken out of the

house, then, and Eddy and Hoxsie, defendants in this

case, were left in the house; Eddy and a fellow they

called 'Fatty Morris' and Hoxsie; I do not know if he

helped put me out. I never saw the tent and the lum-

ber after that. I saw some of the stuff sitting out in

the snow in the street about half-past four in the after-

noon, after I was let out of jail. I went to look for it,

but there was nothing left to look at. The building was

entirely torn down. The tent and rafters and everything

was destroyed and gone; the floors and sills had gone

with the rest; the bunks were all gone, all but eight;

eight of the bunks was taken and eight was left; I did

not see the eight bunks that were left, but they were

put down in the yard of the City Hall, I believe. I did

not go over the lot; Hoxsie had put up a boat across from
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ihe end of the 'Dexter,' which reached across as far

as where my tent was; he had a boat pulled up across

there.

"The stoves were all out there in the street, with my

clothes, provisions and a lot of other stuff, all piled up

in the street. The weather was very disagreeable at

that time—snow on the ground. It was quite disagTee-

able in February a year ago. All my things were nat-

urally thrown out there. Seven pairs of my blankets

were gone; six pillows and mats. Mr. Eddy even took

my revolver out from under the pillow of my bed, and

I never recovered that."

Whereupon Mr. Frank A. Steel,, counsel for plaintiff,

then asked the witness, Jennie M. Nodine, the following

question:

Q. Mrs. Nodine, how much did it cost you per month

to maintain your lodging-house?

Whereupon counsel for defendants then and there ob-

jected to the said question, upon the ground that it was

immaterial and incompetent, and did not tend to show

the measure of damages in this case, and upon the fur-

ther ground that there is no allegation in the complaint

to warrant this question.

Whereupon the Court said:

'The COURT.—She may testify to the value of the

business at the time it was destroyed, if she can do so,

and also she is competent to testify as to the cost of the

maintenance of the business. Of course, it is a subject

for cross-examination, but she can testify as to the value
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of the business that was destroyed, the same as to the

value of the personal property."

Whereupon, the defendants excepted to the said rul-

ing the Court, and an exception was then and there al-

lowed.

Whereupon, Frank A. Steele, counsel for plaintiff

then asked the plaintiff, Jennie M. Nodine, the follow-

ing question:

Q. Now, Mrs. Nodine, what is the value, the monthly

value, of your lodging-house, at the time you erected it

until its destruction in 1900?

Whereupon counsel for defendants, then and there

excepted to the said question upon the ground that it

was incompetent, immaterial, and irrelevant, and en-

tirely too remote and speculative, not tending to show

the measure of damages under the issues in this case.

Whereupon, the Court overruled the said objection.

Whereupon the defendants, and each of them, by their

counsel, then and there excepted to the ruling of the

Court, and an exception was then and there allowed.

Whereupon, the plaintiff, under the said ruling of the

Court, then answered the said question, and continued

to testify as follows:

A. Well, I think as near as possible, about $250 per

month. I done all my own labor, all my own work. I

have been in possession of that property since the 28th

day of February, 1900, only a couple of hours, on the

13th day of April, 1900.
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Whereupon the examination of the plaintiff as a wit-

ness on her own behalf, at said time, closed.

Whereupon, the said plaintiff afterward, and before

the plaintiff had rested her ease, was recalled by her

counsel, Frank A. Steel, and was asked the following

question by her counsel.

Q. When you went back to the ground, Mrs. Nodine,

in the spring, who put you off then?

Whereupon counsel for the defendants, and each of

them, then and there objected to the said question, upon

the ground that it was incompetent, irrelevant and im-

material. :

Whereupon the Court then and there overruled the

said objection, which ruling of the Court the defendants,

and each of them, by their counsel, then and there ex-

cepted, and an exception was then and there allowed.

Whereupon the plaintiff, under the said ruling of the

Court, answered the said question as follows:

A. Mr. Hoxsie did.

Whereupon counsel for the defendants, then moved

for the Court to strike out the said answer upon the

ground that it was incompetent, irrelevant and imma-

terial,
j

Whereupon the Court then and there denied the said

motion, to which ruling the defendants, and each of

them, then and there excepted, and an exception was

then and there allowed.

Whereupon the said plaintiff continued to testify as

follows

:
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"He (Hoxsie) ordered me out of the little cabin."

Whereupon, counsel for the plaintiff, then asked the

said plaintiff the following question;

Q. For what reason, did he .Give, if any?

A. None.

Whereupon counsel for the defendants, and each of

them, then and there objected to said question and

moved to strike out the said answer thereto upon the

ground that it was immaterial and not within the is-

sues in this case.

Whereupon the Court, then and there overruled the

said objection and motion, to which ruling of the Court

the defendants, and each) of them by their counsel, then

and there excepted, and an exception was then and there

allowed.

Whereupon the said plaintiff then continued to testify

as follows:

"He (Hoxsie) ordered me out of the little cabin—to

get out of the1 cabin and get off the lot—I remained in."

Whereupon counsel for the plaintiff then asked the

plaintiff the following question:

Q. What was done subsequently?

Whereupon counsel for the defendants and each of

them, then and there excepted to the said question upon

the ground that it was incompetent, irrelevant and im-

material, and not within the issues of this case.

Whereupon the Court overruled the said objection.

Whereupon counsel for the defense, and each of them,
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then and there excepted to the said ruling of the Court,

and an exception was then and there allowed.

Whereupon the plaintiff under the said ruling of the

Court then answered the said question as follows:

A. Why he (Hoxsie) got a rope and tied around this

cabin, and I think four horses, and dragged it on some

runners, and I think with the help of a lot more men,

they got hold of it and dragged it out to the rear of the

lot. onto the street, and threatened to tear the house

down."

Whereupon, the direct examination of the said witness

closed.

Whereupon the said plaintiff, Jennie M. Nodine, was

then cross-examined, and upon her cross-examination,

testified as follows:

"That same morning, the horses dragged this little

cabin up on the lot, and I rode inside the cabin. The

horses dragged on to the rope that was attached to the

cabin and dragged the cabin on to the lot that same

morning, in the same manner I was trying to get back

on to my lot."

Whereupon, Mr. Hume, counsel for defendants, Hox-

sie and Eddy, then made the following motion.

Mr. HUME.—I now move to strike out the testimony

of this witness with relation to this removal of this cabin

in the spring, for the reason that she don't claim any-

thing for the destruction of the cabin, or removal of the

cabin in her complaint.

Whereupon the Court said:

"The COURT.—No. That was not the purpose for
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which the testimony was offered. It was to show that

Hoxsie was exercising control over this property."

Whereupon, Mr. Fenton, counsel for the defendant

Muther, then made the following motion.

Mr. FENTON.—Defendant Muther also moves to

strike out this testimony with relation to the removal of

the cabin referred to as having been removed in April,

1900, for the reason that there is no damage claimed in

the complaint for the removal of any cabin at that time.

Whereupon the Court then said:

"The COURT.—I don't think that it affects the defend-

ant Muther at all, but will reserve my ruling until lat-

er."

Whereupon the defendants, and each of them, by their

respective counsel, then and there excepted to the said

ruling and to the refusal of the Court to grant, each of

the said motions, and an exception was then and there

allowed.

Whereupon the examination of the said plaintiff is

closed, and the foregoing is all of the testimony and evi-

dence given by the plaintiff, Jennie M. Nodine, upon the

trial in the above-entitled cause.

Thereupon Mr. PULLEN, was called as a witness, in

behalf of the plaintiff, and having been duly sworn, tes-

tified as follows:

Direct Examination.

"I live in Nome, and was living in Nome in February,
1900. On the morning of the 28th of February, 1900, I

was on the street down there, going down to work. I
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was working just next to Mrs. Nodine's place. I saw

them taking her (Mrs. Nodine) out, and throw her things

out; that was about all. I could not say who was there;

there was quite a number. I don't know who all was

there. I saw Mr. Hoxsie and Mr. Eddy there. I did

not see whether or not Hoxsie was in the house; Hoxsie

was on the outside of the steps. Her (Mrs. Nodine's)

things were in the tent at the present (at that time); but

they (Hoxsie and Eddy) throwed them out. I saw her

things afterward were taken away, and afterwards the

tent was taken down. They must have torn the tent

right down as soon as they packed her things out. I

do not. know what they done with it; I know they took

them out, and when they put them in the street, I do not

know where they went to. I don't know where the tent

went. I was in that building. I used to sleep in a bunk

there. I am a carpenter. I never took much pains to

notice how that building was built, or the character of

it. Of course, I was working and I would just go in of

nights and out again early in the morning, and I could

not say. I never took much notice. It was a matched

floor, but I never paid any attention how the walls were

built, only I know they were built onto a frame. I could

not say from my observation what amount of lumber

there was in that building. The building was 26x20. I

noticed the bunks that were in there. They were 2x4's.

They were good, substantial, well-built and strong. The

bottoms of the benches were made of canvas. I could nor

state what the going market value of lumber in Nome
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was on or about the 28th day of February, 1900. I could

not say exactly, but it was something like $125 per thou-

sand, but about that time I think it was worth about

$200 a thousand. I know I bought some myself, and

paid $200 per thousand for it, or 20 cents a foot. I do

not know the size of the posts and rafters that were used

in that building-; I could not say; Ithink I saw some two

by fours there, but I aint sure; I won't be positive; I

don't know the height, the approximate height of that

roof to the peak; I never measured it, and I could not

say, but it seems to me that the walls were about 7 feet.

I do not know what the slope of the roof was approxi-

mately. I do not know exactly what was the approxi-

mate height of the peak; I could not say; I never meas-

ured it; I should judge it would be about 12 feet, some-

thing like that. I do not know how many rafters and

posts there were. I do not know how high up the walls

of the tent were built of lumber."

Whereupon the examination of said witness closed

and the foregoing is all of the testimony and evidence

given by said witness upon the trial of the above-entitled

cause.

Thereupon, WILLIAM SPIERS, was called a<? a wit-

ness on behalf of the plaintiff, and, having been duly

sworn, testified as follows:

Direct Examination.

"My name is William Spiers. In the latter part of

February, 1900, I was putting a front in Mr. Muther's
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building. My business is that of a carpenter, contract-

or and builder; on the 28th day of February, 1900, I

could not say exactly whether it was the 28th or 29th.

I know I was working for Mr. Muther at that time. In

the morning I was working at Mr. Muther's; later on I

went up and took down this tent of Mrs. Nodine's; that

is the day it was taken down and carried away. T re-

member what was done with the bunks that was taken

out of that tent. They were taken down and a part of

the bunks were left there standing on the sidewalk in

the yard of the city station, or jail; all the bunks were

left there, what I suppose were the bunks:—I think there

were four sets of rafters in that building, and I think there

was a post set between each pair of rafters. Those

rafters were 2x3; the posts were 2x4; the walls were over

7 feet; they may have been a 14 foot stick of lumber cut

in two—you could stand up nicely—and there was two

tier of bunks, and you could stand up nicely in there.

The floor was matched; the floor rested on sills 2x6; I

won't say now definitely about that, but I know some

of them, I think, were about 3x4 planked up, but T don't

know as they all were. I think there were some 2x6. I

never measuered the lumber that was in the building;

I never had any occasion to. I could not tell exactly

how much lumber there was in that buildingwithout run-

ning over the building; I think the sills were about 3 feet

apart; on the 28th of February, 1900, lumber was scarce.

There was very little of it to be bought in February. I

bought some at that time or about that time. I think
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I paid $125 (a thousand) for it, and then lumber became

scarce and along in March, lumber was worth all the

way from $200 to $300 per thousand. On the 28th of

February, 1900, matched lumber, matched, dressed floor-

ing, was worth $125 a thousand. In that tent or build-

ing, there was a room that Mrs. Nodine had partitioned

off for herself. The walls were made of common boards,

1x12 boards, some matched stuff and some that did not

match."

Whereupon the examination of said witness closed,

and the foregoing is all of the testimony and evidence

given by the said witness upon the trial of the above-en-

titled cause, when called as a witness for the plaintiff.

Thereupon, A. J. GREEN was called as a witness on

behalf of the plaintiff, and having been duly sworn, tes-

tified as follows:

Direct Examination.

"I have resided in Nome since about the 20th day of

September, 1899; I am acquainted with the plaintiff in

this case, Mrs. Nodine, and the defendants, Mr. Hoxsie,

Mr. Muther and Mr. Eddy. I am acquainted with the

piece of property now occupied by the Warwick Saloon,

on the north side of Front street, in Nome, Alaska.

That piece of property, I should judge, is about the usual

size, 25 feet by 100, maybe 140 feet. Mrs. Nodine was

occupying that property in September, 1899. She had

a large tent with a good floor in it, and a good frame,

used for a lodging-house on this property. I don't re-
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member the dimensions of this tent, only that it was

quite large. I was in the tent. The tent was well

framed, had a good floor; the floor was about two feet

off the grouud, had a porch in front, well put up, and

with a good frame covered with canvas. Those were all

ivf the improvements upon that property until some time

in the winter; there was some additions put on in the

winter; some time in the winter; I could not say just

when. The tent, if I remember right. Avas a little round

tent, a small round top, something of that kind. There

was no one living in it that I know of. From the time

that I first became acquainted with that property, up

until the 2Sth of February, 1900, no one occupied the

property but Mrs. Nodine, except the parties lodging in

the lodging-house occasionally; but she lived upon it,

and was the only steady occupant. I was in Nome upon

the 28th of February, 1900. On the morning of Febru-

ary 28th, 1900, I saw the tent being torn down; there

was some men working around, but Mr. Eddy was direct-

ing the work; I saw Mr. Speirs there; he was engaged

in that work; he (Speirs) was taking down the rafters

when I saw him first; that was about 11 o'clock. I saw

Mrs. Nodine, but did not see her there."

Whereupon, Mr. Frank A. Steel, counsel for the plain-

tiff, then asked the witness the following question:

Q. Where did you see her?

A. I saw her in jail.

Whereupon counsel for the defendants moved to strike

out the said answer, upon the ground that it was imma-
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terial, and objected to the said question upon the same
ground.

Whereupon the Court overruled the said motion and

objection of the defendants, to which ruling of the Court

the defendants, and each of them, then and there ex-

cepted, and an exception was then and there allowed.

Whereupon the said witness continued to testify as

follows:

"The street had such a crowd around there that I can't

remember who all were around there. I remember there

were a great many people that were around there at the

time, but I can't remember anyone else who was at work

tearing down the tent. I don't remember of seeing Mr.

Flossie tearing the tent down. I cannot just say

whether Mr. Hoxsie was there or not. I know Mr. Hox-

sie well, but don't know whether I just saw him there

on that day or not. I saw him very frequently during

all that time, but I do not now recall whether I saw him

that very time or not."

Whereupon the examination of the said witness closed,

and the foregoing is all of the testimony and evidence

given by the said witness upon the trial of the above-

entitled cause.

That thereupon MINOR BRUCE was called as a wit-

ness on behalf of plaintiff, and having been duly sworn,

testified as follows:

"My name is Minor Bruce. T am living in Nome; I

was not here in January, 1899; T was not here in July,
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1899. I know the plaintiff, Mrs. Nodine; 1 know the de-

fendants, Hoxsie and Muther. I am acquainted with

the property now occupied iby the Warwick Saloon, on

the north side of Front street, in Nome. I have known
this property ever since I came here in July, 1S99. 1

think that Mrs. Nodine had a building on this property

in July, 1899. Mrs. Nodine's building remained on that

property until the winter following, 1900; perhaps about

February or March. It was occupied and used for a

lodging-house. I could not tell you whether there was

anybody else occupying or using that property during

that time. I used to see Mrs. Nodine in and around

there. I never was in the house and I never saw any-

body else that was supposed to belong there occupying it

except Mrs. Nodine. I used to see Mrs. Nodine around

and about there, coming in and going out, and T under-

stood that it was her place. I did not know her art that

time, except by seeing her. I was here about the 28th

of February, 1900. I saw that property on the morning

of that day. I saw men tearing it down. 1 cannot tell

you who I did see there. I do not know that I know

any of the persons. I was not near the property when

Mrs. Nodine was taken from it, and did not see who

took her. The building was a tent-covered house; I

never was inside; I think there was a step leading up to

the flooring inside. I have seen the door open into the

house, and I have seen bunks arranged around in the

inside; that is about all I know about it. I do not know

the size of that property, but I should judge it was a lot

with about a 25-foot front. There were no other build-
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ings upon this property prior to the time Mrs. Nodine

occupied it. I am of the impression there was some sort

of a building on the rear of the lot, higher up towards

ihe rear of the lot, either upon that lot or the lot next

to it. I think there was some sort of a tent or building

that was occupied there at one time, but I do not know

whether it was during the summer that I saAV a tent up

in there; I would not be certain about that."

Cross-Examination.

Whereupon said witness testified upon cross-exami-

nation, as follows-

"I know where Front street was at the time. This

tent was on Front street, situated on what is commonly

known as Front street."

Whereupon the examination of said witness closed,

and the foregoing is all of the testimony and evidence

given by the said witness upon the trial of the above-

entitled cause.

That thereupon C. P. DAM was called as a witness

on behalf of the plaintiff, and having been duly sworn,

testified as follows:

Direct Examination,

"1 know the property in controversy involved in this

case, where the Warwick Saloon now stands, on Front

street down here. In February and during the summer

and fall and winter of 1899, Mrs Nodine had a building

on this property and was living there. I think Mrs.

Nodine furnished the lumber for that building;. She
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purchased it of me. Sihe purchased two bills. One of

them altogether amounted I think to about $75; lum-

ber ait that time was worth $100 per thousand; during

the winter of 1899 and 1900' lumber was worth from

$200 to $250 and up—there was but very little lumber

here at that time—Mrs* Nodine went into the occupa-

tion of that property sometime near when she bought

ihe first bill of lumber, sometime in July, the latter end

of July, 1899, that the lumber was delivered upon this

ground. I do not know how long she remained in pos-

session of that property. I left here for the outside the

latter part of January, 1900. Mrs. Nodine was still in

possession of that property and occupying it when I

left for the outside; so far as I know, I believe her build-

ing was still there."

Whereupon counsel for the defendants, then made the

following motion:

Mr. FENTON—On behalf of the defendant Muther

I move to strike out the testimony of this witness, as to

the value of lumber in July and prior to the 28th day

of February, 1900, at the time it was alleged these

parties converted this property, on the ground that it

is immaterial, now showing the value of the property

at the time of its alleged conversation.

Whereupon the Court said

:

<;The COURT.—You can't hardly be prejudiced by

it when he says it was worth only $100 at that time,

and $200 some time during the winter."

(Motion denied.)
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Whereupon couDsel for the defendants then and there

excepted to the said ruling) of the Court denying- tne

motion, and an exception was then and there allowed.

Whereupon the examination of said witness closed,

and the foregoing is all of the testimony and evidence

given by the said witness upon the trial of the above-

entitled cause.

That thereupon, B. F. TUFTS was called as a witness

on behalf of the plaintiff, and having been duly sworn,

testified as follows:

Direct Examination.

"I was living in Nome during the summer and fall and

winter of 1899. I am acquainted with Mrs. Nodine and

the defendants Hoxsie, Muther and Eddy. I am ac-

quainted with the property now occupied by the War-

wick Saloon; I do not know the size of that property

but I should judge that it is 25x100 or 140 feet, the usual

width of lots here, I think. I came here in August,

1899, and Mrs. Nodine had a lodging-house there on the

property when I first came to Nome; 1 think she occupied

that property until the tent was torn down. T could

not just state what date it was when the tent was torn

down. I do not remember the exact date; it was some-

where in the latter part of February, 1900; on the morn-

ing when the tent was torn down, I was in the street

door of Hansen & Kearny's store, and saw them remove

Mrs. Nodine from the property. The only party that I

remember now of seeing remove Mrs. Nodine was Mr.
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Eddy; he (Eddy) had her by the arm and some other man
also had her by the other arm. I could not tell you

who else 1 saw there have hold of Mrs. Nodine; I could

not answer that, but I am pretty sure there were two

of them. I could not answer who the other man was

now. I do not know what they did with her. I do not

say that there were two others helping. I saw one other

beside Mr. Eddy; I saw two of them, I think, have hold

of her arms, one on each side of her. Subsequently the

building was torn down and the contents placed out in

the street. T do not know by whom the contents were

placed out in the street. I saw Mr. Spiers; that is the

only one I remember of seeing working on the building,

tearing it down, but who put the goods out in the street

out of the building, I am unable to say.

"I went back to the door occasionally—there was quite

an excitement out in the street, and a great many people-

around there, I remember. The Mr. Spiers T refer to is

the Mr. Spiers who was on the witness-stand this morn-

ing. No one else to my knowledge occupied that ground

except Mrs. Nodine, from some time in August, when

I first lived here, until the 2<Sth day of February, 1900.

Tf anybody else had occupied it I think I would have

noticed them; I passed by there frequently; my store

or place of business was just across the street from her

lodging-house, and I saw no one else occupying the

ground.

Whereupon the examination of said Avitness closed,

and the foregoing: is all of the testimony and evidence
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given by said witness upon the trial of the above-entitled

cause.

That thereupon, Mr. Steel, counsel for the plaintiff,

road the deposition of A. T. Baker, a witness on behalf

of the plaintiff, in the above-entitled cause, taken pur-

suant to a stipulation between counsel for plaintiff and

defendants.

The said A. T. BAKER, being first duly sworn in his

said deposition testified as follows:

"My name is Alonzo T. Baker; my age is 31; my resi-

dence is at Nome. 1 was a resident of Nome from July

17th, 1890 to April 3d, 1900. I am acquainted with the

plaintiff, Jennie M. Nodiae; I have known her since the

17th of July, 1899. I know where she resided in Nome:

she was residing on property east of where the city hall

was during the year 1899. I know how she was holding

that property. She bought the property from three gen-

tlemen. I cannot tell their names; I would know their

names if I heard them. The reason I know she bought

this property they offered this property to me for sale

the day before she bought it. I tried to raise the money

to buy the property but could not. The price they asked

me was $85 for the right to the ground, claiming to

have staked the ground, having three tents with some

little provisions. The provisions probably amounted

to some $8 or $10; at the time Mrs. Nodine bought the

ground there were three tents upon the ground that

belonged to these gentlemen. Burkel and Beckman

are two of the names ffrorn whom Mrs. Nodine bought
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the property). There were no other residences or im-

provements upon this property at the time Mrs. Nodine

bought it. I never examined the marking stakes upon

this property; I could not fix exactly the date that the

plaintiff Mrs. Nodine. bought this property; the 18th of

July, 1899, was the day I went to buy the ground, and I

believe she, Mrs. Nodine, made the purchase the next day.

Mrs. Nodine placed a large tent upon the premises, with

a good foundation! and floor,and opened up abunk-house;

T do not know the size of that tent exactly, I should

judge it to be about 20x40 feet. She, Mrs. Nodine,

occupied the tent and premises from the time she located

there until she was taken off of the premises, I do not

remember the date she was taken off. While Mrs.

Nodine was in this building the house was torn down

and removed from the ground."

Whereupon, Mr. Steel, counsel for the plaintiff, then

read the following question from said depostion:

Q. During the time that she was confined?

Whereupon, the said witness answered this question

as follows:

A. Yes, sir; and her effects thrown onto the street;

later on they took her effects and put them in a shed,

belonging to or appertaining to the jail building in the

rear.

Whereupon, counsel for the defendants then moved
to strike out this answer, as not responsive to the ques-

tion.

Whereupon, the Court overruled said motion, to which
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ruling of the Court the defendants, and each of them

by their counsel, then and there excepted, and an ex-

ception was then and there allowed.

Whereupon the said witness was then asked the fol-

lowing question:

Q. Do you know who tore this building down?

Whereupon the said witness testified as follows:

A. I believe that Mr. Muther was the instigator; he

had men—hired men—don't know their names, Muther

was the man who bought the building, and through his

instrumentality it was torn down. I saw Muther there

at the time it was being torn down, giving orders. I

heard him give orders. I don't know what was done

with the tent and the material it. was made of. Muther

moved it from the ground. I saw him (Muther) do so.

Cross-Examination.

This witness testified on cross-examination as follows:

"I did not take any active part in the crowd that was

there. I arrived in Anvil City, July, 17th, 1899; came

down the river. My tent was on the Spit. At the time

these men, that I speak of, offered to sell me the lot, or

tract of land, some of their tents would probably be in

the street; one of them, especially, was probably in the

middle of the lot, as the lot would stand now; there were

no other tents there, three tents altogether. Mr. Hoxsie

had no tent there the 18th day of July, 1899. I did not

see the large tent that would be almost immediately

back of where these tents were that I speak of. It was
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not there at all. There were no other tents along there

on that piece or parcel of ground running back 300 or

400 feet. There was not a sign of a tent. There were

tents on both sides, of course, on other lots. This prop-

erty was probably 30 or 35 feet wide, judging without

measurement. I made inquiry at the time they offered

it to me for sale as to whether or not it was in possession

of anybody else. I inquired at the recorder's office, and

they told me1

,
that it was not on record at all; then I in-

quired of the soldiers and other men, not knowing their

names. These men also pointed out to me their stakes

and I had not the money to buy with, so I did not go and

look the stakes over to ascertain to a certainty. I could

not say whose stakes they were; I was to receive every-

thing with their title to the lot for $85. There were

three tents and about flO worth of grub. I valued the

tents at about $8 a piece. I could buy SxlO tents for

that here at that time. I did buy them. I had no busi-

ness relations with Mrs. Nodine whatever; never had at

any time; she and I are acquaintances. I have known

Mr. Muther since I came into the town. I have had busi-

ness with him; never had any differences with him. My
business was purchasing from him; that was all."

Whereupon the examination of the said witness closed

and the foregoing is all of the deposition of the said wit-

ness that was read and admitted uopn the trial of the

above-entitled cause.
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Thereupon, J. P. A. STRONG, was called as a wit-

ness, on behalf of the plaintiff, and having been duly

sworn, testified as follows:

Direct Examination.

"I am acquainted with the plaintiff and the defendants

in this case. I was living in Nome in the fall of 1899 and

the winter of 1990. I am acquainted with the property

now occupied by what is known as the "Warwick Sa-

loon." In the fall of 1899, this property was occupied—

the front portion of it, at least, by Mrs. Nodine. I don't

know for what purpose it was occupied by her. It had

a building upon it. I remember that in the latter part

of February, 1900, the building on this property was

sold; it is my recollection that it was sold under a pro-

cess issued out of the municipal court, the city govern-

ment. On the morning of the 28th day of February,

1900, this building was taken down. I do not know of

my own personal knowledge where it was taken to. I

did not see Mrs. Nodine there at the time that the build-

ing was being taken down."

Whereupon, Mr. F. A. Steel, counsel for the plaintiff,

then asked this witness the following question:

Q. Do you know where she (Mrs. Nodine) was at

that time.

Whereupon counsel for the defendants objected to the

said question as immaterial, incompetent and irrelevant.

Whereupon, the Court overruled the said objection,

to which ruling of the Court, the defendants, and each of

them, by their counsel, then and there excepted, and an

exception was then and there allowed.
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Whereupon the said witness, under the said ruling of

the Court, answered the said question as follows:

A. Well, I think' that she was down in the police of-

fice, next door.

Whereupon counsel for the plaintiff then asked the

said witness the following question:

Q. Do you know who went into possession of that

property after that tent was taken down.

Whereupon counsel for the defendant then and there

objected to the said question as immaterial.

Whereupon the Court overruled the said objection, to

which ruling of the Court, the defendants, and each of

them, then and there excepted, by their counsel, and an

exception was then and there allowed.

Whereupon the said witness under the said ruling of

the Court, answered the said question as follows:

A. I presume that Hoxsie did. I was at the building

during a part of the time that it was being torn down.

I do not know who was engaged or actively employed in

tearing the building down; I don't remember, but it was

done under the direction, I know this, of the chief of

police, Eddy; he was there.

Whereupon the examination of said witness closed and

the foregoing is all of the testimony and evidence given

by the said witness upon the trial of the above-entitled

cause.

Whereupon Mr. Steel, counsel for the plaintiff then

said-
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Mr. STEEL.—If the Court please, that is our case in

chief. We rest.

Whereupon the plaintiff, having rested her case in

chief, W. T. Hume, counsel for the defendants, Chas. E.

Hoxsie and William N. Eddy, thereupon made the fol-

lowing motion:

Comes now the defendants, Charles E. Hoxsie, Will-

iam M. Eddy, and move the Court to direct the jury to

return a verdict in favor of the defendants for and on

the grounds:

First.—That there is no evidence sufficient to sustain

the allegations of the complaint, or to justify a verdict

in favor of the plaintiff.

Second.—That the action is a joint action, and that

there is no evidence showing a joint conversion by the

defendants or a joint liability.

Third.—That there is a total and fatal variance be-

tween the allegations of the complaint and the proofs

submitted.

Whereupon the said defendants, Charles E. Hoxsie

and William X. Eddy, by their counsel, then and there

made the following motion:

Come now the above-named defendants, Charles E.

Hoxsie and William N. Eddy, by their attorney, W. T.

Hume, and move the Court for a nonsuit, for the rea-

son and upon the grounds:

First.—That the evidence is insufficient to justify a

verdict for plaintiff and against these defendants.

Second.—That the action is a joint action and there
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is no evidence of a joint conversion of the property de-

scribed in the complaint.

Third.—For the reason that there is no evidence that

the defendant Hoxsie participated in the removal or con-

version or destruction of the property named and de-

scribed in the complaint.

Fourth.—For the reason that there is a total and fatal

variance between the allegations of the complaint and

the proof submitted.

Whereupon, the plaintiff having rested her case, the

defendant, J. C. Muther, by his counsel, J. E. Fenton,

made the following motion:

Comes now the above-named defendant, J. C, Muther,

by his attorney, J. E. Fenton, and moves the Court to

direct the jury to find a verdict in favor of the defendant,

J. C. Muther, upon the grounds:

First.—That there is no evidence to sustain the al-

legations of the complaint against the defendant Muther.

Second.—Upon the ground that there is a total and

fatal variance between the allegations of the complaint

and the proof submitted.

Third.—That this is a joint action against the defend-

ants for an alleged joint conversion or tort, and that the

evidence is wholly insufficient to show a joint liability

or joint conversion or tort on the part of the defendants.

Fourth.—That there is no evidence whatever that the

defendant Hoxsie took any part in, or participated in

the alleged conversion or tort.

Fifth.—That the evidence is wholly insufficient to

show that the defendant Muther took any part in the al-
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leged destruction of the property of the plaintiff, or the

alleged conversion of the same.

Sixth.—That the evidence shows that if any of the

said property was converted or destroyed, by anyone, it

was by the defendant, William N. Eddy, and without

the knowledge, consent or direction of either of the other

defendants.

Whereupon the said defendant, Muther, by his coun-

sel, then and thereupon made the following motion:

Comes now the above-named defendant, J. C. Muther,

by his attorney, J. E. Fenton, and moves the Court for

a nonsuit in this case, and that this action be dismissed

upon the grounds:

First.—That there is no evidence to sustain the al-

legations of the complaint against the defendant Muther.

Second.—Upon the ground that there is a fatal and a

total variance between the allegations of the complaint

and the proof submitted.

Third.—That this is a joint action against the defend-

ants for an alleged joint conversion, or tort, and that

the evidence is wholly insufficient to show a joint lia-

bility or joint conversion or tort, on the part of the de-

fendants.

Fourth.—That there is no evidence whatever that the

defendant Hoxsie took any part in or participated in the

alleged conversion or tort.

Fifth.—That the evidence is wholly insufficient to

show that the defendant Muther took any part in the

alleged destruction of the property of the plaintiff, or

the alleged conversion of the same.
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Sixth.—That the evidence shows that if any of the

said property was converted, or destroyed by anyone it

was by the defendant, William N. Eddy, and without the

knowledge, consent or direction of either of the other

defendants.

And thereupon, after argument of counsel upon each

of the above motions, the Court took the same under ad-

visement and adjourned until 10 o'clock, June 5th. 1901.

The Court, having convened, on this 5th day of June,

A. D. 1901, at the hour of 10 A. M., and having fully con-

sidered the foregoing motions made by each of the de-

fendants above-named, said:

The COURT.—The motions of the defendants are de-

nied. The evidence as presented by the plaintiff wit!)

the admission of the answers, I hold to be sufficient;

however, the evidence will be confined to the value of

the personal property and its conversation; the destruc-

tion of the business with such additional damages as the

jury may find under the evidence against the defendants

as exemplary damages.

Whereupon, each of the defendants, by their respective

counsel, then and there excepted to the said ruling of

the Court denying each of the said motions, and an ex-

ception was then and there allowed.

Thereupon defendants called as a witness ALONZO
RAWSON, who being first duly sworn, on behalf of the

defendant, testified as follows:

"My name is Alonzo Rawson. During the fall of 1899,

and spring of 1900, I occupied the position as municipal
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judge under the municipality then existing and also

United States Commissioner."

Whereupon, the defendants, by their counsel, hand-

ed the witness some papers; whereupon witness testified

as follows:

"I can identify these papers. They are the pleadings

and court file in the case of Hoxsie vs. Nodine, in cases

pending and tried in the Municipal Court, over which I

presided."

Whereupon defendants, by their attorney, W. T. Hume,

offered in evidence the complaint and answer in the ac-

tion entitled C. Hoxsie vs. Jennie M. Nodine, in the

Municipal Court, in the city of Nome; the summons in

the same case, the evidence and notice of motion in the

same case, the reply in the same case; the venire for the

jury in the same case; the verdict of the jury in the same

case; the writ of restitution in the same case; notice of

sale No. 56 of the Municipal Court of the municipality

of Nome.

Whereupon, the plaintiff, by her counsel, objected to

the introduction of the several papers1 offered by the de-

fendants.

Whereupon the defendants, by their counsel, offered

the papers in mitigation of damages.

Thereupon the plaintiff, by her counsel, objected to

the introduction in evidence of the several papers now

offered, on the ground that the same were irrelevant,

immaterial and incompetent and do not either prove or
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disprove any issue tended in the case that is material to

the controversy.

Thereupon the Court overruled the objection of the

plaintiff, and admitted in evidence the papers offered

for the sole purpose of rebuttal or reducing as far as

they may be able to, the evidence or inference that might

be legitimately proven by the evidence of the commis-

sion or gross negligence, oppression or malice on the

part of these defendants, and for that reason and for

that purpose only, allowed them to be introduced in

evidence.

Whereupon defendants, by their attorney, W. T.

Hume, excepted to the ruling of the Court restricting

the evidence of the said papers, and the use thereof for

the purpose named, by the Court only, which exception

was allowed by the Court.

Thereupon the plaintiff, by her attorney, excepted to

the ruling of the Court, allowing the papers to be intro-

duced in evidence.

(The papers referred to then and there received in

evidence and marked Defendants' Exhibits No. to

No. .)

Whereupon the witness testified as follows:

"That the Municipal Court was organized and estab-

lished in the latter part of the month of September, 1899.

At that time there was what was then called "Anvil

City," as it is now known, approximately, seven thou-

sand people; at that time there was no machinery what-

ever established by Congress, for the civil Government
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of the municipality. A mass-meeting was called, and I

will Bay it was at the suggestion of the then United

States District Judge, C. S. Johnson, and such meeting

was called and held. At the first meeting they appoint-

ed a committee with reference to the formation of a city

charter. The judges of that committee were to prepare

a charter for the proposed municipality. There was a

subsequent meeting with reference to that charter.

They were both open meetings attended by as many peo-

ple as could get into the hall. I should judge there were

about four hundred or more attended the first meeting,

and approximately the same number attended the sec-

ond meeting. The charter was adopted at the second

meeting. After the adoption of the charter an election

of officers was held by the citizens. I was a candidate

for that election for the office of municipal judge. There

were other candidates. There were cast at that election

something over 1100 votes, I believe. There might have

been 2,500—yes, I think the votes I received myself were

something like 1100. It was a general public election.

Everybody participated who desired to. It was an open

general election where everybody who desired to par-

ticipated. At that election a city council was elected

and a chief of police. William N. Eddy was elected

chief of police, one of the defendants in this case. Af-

ter the organization of the election of these officers, I

presided over and conducted the court known as the

'Municipal' from that time until the time of the disband-

ing of the municipality. I know the circumstances at-
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tending the execution of the writ of restitution in evi-

dence on the 20th day of .February, 1900. The writ of

execution was not executed for some time after it was

issued. Mr. Hoxsie never had anything to do with the

direct service or levy of this writ of execution. Mr.

Eddy, acting as chief of police and acting under my ex-

press orders, officially served this writ of restitution; he

served it by placing Mr. Hoxsie in possession of the

property described in the writ of restitution, by remov-

ing Mrs. Nodine from the property, and subsequently,

by selling the tent, I believe, for the costs of the suit.

The tent was located in what was then—all but two or

three feet of what was then—and is now known as Front

street in Nome. The tent was actually taken down un-

der Mr. Eddy's supervision, and it was taken down un-

der my particular and express orders. Mr. Hoxsie and

Mr. Muther did not in any way participate in tearing

down that tent."

Whereupon the defendants, by their counsel, asked

the witness the following question:

Q. I will ask you, Judge, if you know who demanded

the jury in the case on trial before you in the Municipal

Court of the case of Hoxsie vs. Nodine?

To the asking and answering of which question the

plaintiff, by her counsel, then and there objected, for

the reason that the same was immaterial, irrelevant and

not the best evidence, which objection was sustained by

the Court; to which ruling of the Court the defendants,
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by their counsel, then and there duly excepted, which ex-

ception was allowed by the Court.

Whereupon, defendant, by W. T. Hume, counsel, made

the following statement:

"I think under the allegations of our answer, if the

Court please, we offer this testimony of the witness,

Judge Rawson, and the other witnesses which will fol-

low, with reference to the organization of this so-called

'Municipality' and consent government in support of

the allegation and answer as to an arbitration between

these parties of the matter in issue then, and we also

offer the papers and records heretofore admitted in evi-

dence of the Municipal Court of Nome, under the allega-

tion of our answer of an arbitration on behalf of all the

defendants. We offer it, first, in modification of admis-

sion; we also offer in support of the further and separate

defense set out in the answer, setting out the same facts

to establish and sustain an arbitration of the matters be-

tween these parties in addition."

To which offer plaintiff, by her counsel, then and there

objected, and to the receipt of said papers in evidence

for said purpose, for the reason that the same is incom-

petent, irrelevant and immaterial.

Which objection was then and there sustained by the

Court.

Which ruling of the Court the defendants, by their

counsel, then and there duly excepted, which exception

was allowed by the Court.

Whereupon the witness testified that Al. Lowe held
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the office of street commissioner and a mayor was elec-

ted; his name was Cashell.

The witness then and there being cross-examined by

counsel for paintiff, testified as follows:

"I was down some time during the day at Mrs. No-

dine's tent on the morning of the 28th day of February.

I was not there at the time Mrs. Nodine was removed and

her things cast into the street. I was there some time

during the time the tent was being removed. It took

some time to take that tent down, and I think I went

by the place a couple of times during the time the tent

was being taken down. I was not there and took no

part in the removal of Mrs. Nodine or the destruction

of her tent. I did not know of my own personal knowl-

edge when it was taken down, or who was present at

the time, or who took possession of the property, or who

went into possession of it. I don't know of my own

knowledge who directed the tearing down of the tent."

On redirect examination witness testified as follows:

"Mr. Eddy, chief of police was in charge of the work,

and taking down the tent at the time I was there."

Thereupon defendants, on their behalf, called as a wit-

ness T. D. CASHEL, who, being first duly sworn, tes-

tified as follows:

The defendant, by his counsel, handed the witness a

paper, marked "Defendants' Exhibit No. 9," and there-

upon the witness, in answer to the interrogatories, tes-

tified as follows:
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"I am familiar with the signatures attached to that

paper. That is the charter ratified by the people of

Nome at a mass-meeting held for that purpose. The

signatures attached to that document, in addition to my

own, are the signatures of the members of the committee

that was appointed by the citizens of Nome for the pur-

pose of drafting a charter, which was to be subsequently

ratified at another mass-meeting, but which was to be

amended, if need be, at that meeting. That is the orig-

inal charter, as I believe, as amended."

Whereupon defendants, W. T. Hume, of counsel, of-

fered in evidence the charter with the signatures at-

tached, for the purpose of showing the organization or

the Municipal Court, and for every other purpose for

which the other documents and records were offered.

To the offering and receipt of the same evidence, plain-

tiff, by her counsel, objected, for the reason that the

same was incompetent, immaterial and irrelevant and

tend to prove no issue of the cause.

Thereupon the Court overruled the objection of coun-

sel for the plaintiff, and ruled that the same be received

for the sole purpose of showing the existence of the con-

sent government for the purpose of rebutting or mitigat-

ing the exemplary damages. The papers were received

in evidence and marked "Defendants' Exhibit No. 9."

Thereupon the witness testified as follows:

"The amendment, changing the name of Anvil City,

in section 1, to the name of Nome, was made at a mass-

meeting held for the purpose of ratifying the charter
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and amending it. I know the signatures of those per-
sons: T. D. Cas'hell, William M. Eddy, C. F. Olaflin, E.
S. Ingraham, E. B. Milroy, E. R. Beeman and Arthur M.
Pope, to the signatures of those identical persons. Those
names attached to the document now handed me con-
stitute or form the council of the city of Nome, of the
consent government."

Whereupon the defendants, by W. T. Hume, of coun-
sel, offered in evidence documents exhibited to the wit-
ness; to the offer and receipt of which the plaintiff, bv
her counsel, then and there objected, on the ground thai
the same is immaterial, irrelevant and incompetent for
any purpose, which objection the Court then and there
overruled and the paper shown the witness was ad-
mitted, received in evidence, and marked "Defendants'
Exhibit No. 10."

Whereupon defendants, by counsel, offered in evidence
letter of memorial, addressed to the President of the
United States, which paper was received in evidence
marked "Exhibit No. 10."

'

Whereupon witness testified as follows (being handed
two papers):

"I recognise those papers. They were received
through ,he mai , bj ujm3t .

n pep[y ^ ae ^
ust introduced, one being a letter from the secretary of
the Present of the United States, and the other lornJohn V\

. Griggs, Attorney General."
Whereupon defendants, by their counsel, then and

there offered the letters in evidence, for the purpose here-
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tofore stated. To the offer and receipt of the same in

evidence, plaintiff, by her counsel, objected; which ob-

jection was overruled by the Court, and they were re-

ceived in evidence and marked "Defendants' Exhibit No.

11."

Whereupon the witness testified as follows:

''I was present at the time of the removal of the tent

formerly occupied by Mrs. Nodine sometime in Febru-

ary, 1900—February 28th. I saw Mr. Eddy superintend-

ing the removal of the tent, he and, I believe, one or two

of his deputies. One in particular I remember, a fel-

low by the name of Morris. They called him "Fatty

Morris." I didn't see either Hoxsie or Muther there par-

ticipating in the removal of the tent, and I don't think

they were present. The most of the time this tent was
being removed these same men were managing it being

removed. The tent was situated with reference to the

street that was then known as Front street or First

street—it occupied nearly all of Front street. I believe

there was one or two or three feet of the tent standing

upon the lot on which is now situated the Warwick
saloon.

Whereupon defendants, by their counsel, then and
there asked the witness the following question:

"Do you know whether or not the city council of the
city of Nome or the municipality of Nome, had taken
any official action with reference to the existence of this

tent in the public street there of the city of Nome prior
to its removal?"
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To the asking and answering of which question plain-

tiff, by her counsel, then and there objected, for the rea-

son that the same was immaterial, irrelevant and in-

i

competent. '

Thereupon the Court made the following statement:

"Is there any claim that Hoxsie was claiming the

ground or this part of the ground, or is it claimed that

Hoxsie claimed the ground back of this the balance, ex-

cept the three or four feet of the ground upon this where

the tent stood, or is it claimed that this tent was re-

moved under this writ of restitution?"

Thereupon W. T. Hume, of counsel for the defendants,

stated: "Under the writ of restitution; yes, sir."

Whereupon the Court then and there sustained the ob-

jection of plaintiff's counsel, to which ruling of the Court

the defendants then and there duly excepted, which ex-

ception was allowed by the Court.

Whereupon the witness testified as follows:

"As mayor of the city of the municipality of Nome, I

know that the people generally, property owners of the

municipality of Nome, paid taxes for the support of the

municipality of Nome, and its Government. There were,

probably, fifty exceptions, that did not—that refused

to pay taxes1—directly refused to pay taxes. The busi-

ness men of the town subscribed and paid their taxes,

and assisted with the subscription to complete the gen-

eral tax levied."

Whereupon, the examination of said witness closed,
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and the foregoing is all of the testimony and evidence

given by the witness, T. D. Cashel, on the trial of the

above-entitled case.

Whereupon, defendants recalled in chief, ALONZO

RAWSON. '
i

Whereupon, defendants, by their counsel, asked the

witness the following question:

Q. Mr. Eawson, at the time of the appearance of the

defendant at the trial against her in the Municipal Court

in Hoxsie vs. Nodine, did the defendant Nodine make

any protest or objection to the jurisdiction of the Court

or to the Court entering upon the trial and conducting

the trial by the Court of the case before you?

To the asking and answering of which question, plain-

tiff, by her counsel, then and there objected, on the

ground that the same was irrelevant and immaterial.

Which objection the Court then and there sustained, to

which ruling of the Court, defendants, by their counsel,

then and there excepted, which exception was allowed

by the Court.

Whereupon the defendants asked the witness tho fol-

lowing question:

Q. Did they file any objections of any kind?

To the asking and answering of which question, plain-

tiff, by her counsel, objected, for the reason that the same

is irrelevant and immaterial, which objection was sus-

tained by the Court, to which ruling of the Court de-
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fendants then and there excepted, which exception was

allowed by the Court.

Whereupon the witness testified as follows:

"There were no other files in that case, excepting those

I have referred to here in this case."

Whereupon, the examination of said witness closed

and the foregoing is all the testimony and evidence given

by the said witness when recalled as a witness on the

stand in the above-entitled cause.

Whereupon defendants produced, on their behalf, AL.

L. LOWE, who being first duly sworn, testified as fol-

lows:

"I occupied in the municipality of Nome the official

position of acting chief of police for a while and street

commissioner for about a year, and superintendent of

the hospital and member of the city council. I am a

member of the municipality at the present time. I am
also United States Deputy Marshal and jailer under

Marshal Richards. I was familiar with the location of

the tent known as the Nodine tent along in February,

along about the 25th of February, 1900, and just prior

to that time in 1900. I was present during the time of

the removal of the tent before it was finished. I was
not there at the time of the beginning of the removal.

The tent was being removed under the direction of Chief
Eddy, chief of police Eddy."

Whereupon defendants, by their counsel, asked the

witness the following question:
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Q. I will ask you where that tent was situated, with

reference to the public streets of the city of Nome.

To the asking and answering of which question, plain-

tiff, by her counsel, duly objected, for the reason that

the same was incompetent, irrelevant and immaterial;

which objection was sustained by the Court; to which

ruling of the Court the defendants then and there duly

excepted, which exception was allowed by the Court.

Whereupon defendants, by their counsel, asked the

witness the following question:

Q. As superintendent of streets, I will ask you to

state whether or not you had served any notice upon Mrs.

Nodine with reference to the removal of that tent, and

as to whether or not it interfered with the use of the

public streets in the city of Nome, at any time prior to

the 28th of February, 1900.

To the asking and answering of which question, the

plaintiff, by her counsel, then and there objected, for the

reason that the same was immaterial and irrelevant;

which objection was sustained by the Court; to

which ruling of the Court defendants, by their counsel,

then and there excepted, which exception was allowed

by the Court.

Whereupon examination of said witness closed, and
the foregoing is all the testimony in evidence given by
said witness on the trial of the above-entitled cause.
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Whereupon the defendants, in their behalf, recalled

as a witness M. E. SPIERS, who testified as follows:

"I have already been a witness in this case. I am ac-

quainted with J. C. Muther and with Charlie Hoxsie,

and with William M. Eddy. I never knew Mrs. Nodine.

I have seen her two or three times. I am not acquainted

with her, but have met her for some days here in Court.

I know when the tent, known as the Nodine tent, was

removed, in February, 19O0. Prior to its removal it was

situated on Front street, near the Hoxsie building, near

where the Warwick now is. I participated at the tear-

ing down of that tent, under the direction of Mr. Eddy.

Neither Mr. Hoxsie or Mr. Muther, were present, and 1

didn't see either one of them working: around there any-

where, or doing anything. I went over there about ten

o'clock in the morning and stayed until six o'clock that

night. I was there from the beginning of the taking

down of the tent until the finish. I ran over the lumber

roughly as to measurement that was in the tent. There

was something between nine hundred to a thousand feet

in the frame. The lumber, about the 28th day of Feb-

ruary, 1900, was worth $125 a thousand. The character

of lumber that was in that tent was not worth more than

that. I was buying that same kind of stuff for $125

a thousand. I know what the value of tents of that

character and size in Nome were worth at that time.

That tent may have been worth in the neighborhood of

$100. I know how long it took to put up that tent. I

put it up in—I finished in a little over a day putting it
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up. I put it up and it took a little over a day to put it

up. It was about twelve hours' work."

Whereupon the witness, being cross-examined by coun-

sel for the plaintiff, testified as follows:

"I put it up right back of Mr. Muther's store after I

had torn it down. After I tore it down I took it to Mr.

Muther's store and put it up back of his store. I took

it up there and put it up the day after it was taken down.

I put it up on his ground. On my former examination

I testified that at the time I went down there and took

that tent down, tore it down, when I went down there

I was working for Mr. Muther. I testified that Mr.

Muther directed me to go down there and take that tent

down. Mr. Eddy directed me. Mr. Muther didn't know

any more about it than I did, excepting that he let me

go down. Mr. Eddy came after me to go down there and

do that work when I was working on Mr. Muther's build-

ing, and Mr. Muther allowed me to go with him. The

truth about the matter, as to how I came to go down

there, is; that Eddy said, 'Why he didn't know a great

deal about building and he had a gread deal to do that

day, and didn't intend to pay much attention to taking

that tent down and that the tent had to be taken down.'

Muther wanted it taken down in good shape, and he

was very willing to let him have some one to take it

down right so as not to have it all torn to pieces, and

he said: 'Why, I will let you have two men that can go

down there. If they can do anything for you, you may

have them.' And Eddy told him that he wanted the
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men, and he told him that he wanted me to go down
there to take that tent down. Mr. Muther was there

at the time.

On redirect examination, witness testified that Mr.

Eddy paid him for taking that tent down.

Whereupon, examination of said witness closed, and
the foregoing is all the testimony and evidence given
by said witness on the trial of the above-entitled cause.

Whereupon defendants produced on their behalf, AL-
EXANDER SMITH, who, being first duly sworn, testi-

fied as follows:

"My name is Alexander Smith. I am a carpenter. I

know Mrs. Nodine by sight. I know where her tent was
in the month of February, 1900. It was down near
Hoxsie's. It was right near there by Hoxsie. I don't
know the date when that tent was taken down and re-
moved from the place where it was, but I helped to take
it down. A man by the name of Spiers helped me to
take it down. I was working under the direction of Mr
Eddy at that time. There was 941 feet, as near as I
can estimate, of lumber in that tent. The value of lum-
ber of that character in the tent here in Nome in the
month of February, 1900, at the time the tent was taken
down varied from |1(M) tQ |i25 ^ th^ t

.m^ ^^ ^
ftl-5 a thousand."

On cross-examiuatioa witness testified as follow
"I measured the lumber ia the teut. I measured it
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about a month ago. I know where that lumber is now.

It is in the possession of Mr. Muther, I believe."

Whereupon the examination of the witness closed.

The foregoing is all the testimony and evidence given by

said witness upon the trial of the above-entitled cause.

Thereupon defendants, in their bedialf, produced as a

witness, J. C. MUTHER, who being first duly sworn, tes-

tified as follows:

"I am one of the defendants in this case. I know

where the tent was that was known as the 'Nodine tent'

in the month of February. It was on the street in front

of where the Warwick Saloon now is. It may have been

one foot or two feet extending over the sidewalk. I

heard the answer to Mr. Baker to the question propound-

ed to him that I was the instigator of' this building be-

ing torn down and removed, and that I was the man who

bought the building, and it was through my instrument-

ality that it was torn down. I had nothing at all to do

with the tearing down or the removal of that building.

And nothing at all to do with it except to buy it at pub-

lic auction and pay for it after it was delivered to my
place of business. I refused to pay for it or to have any-

thing to do with it until it was delivered to me at my
place of business."

Whereupon a paper is handed to the witness and con-

cerning same, witness testified as follows:

"I believe that the paper sihown me was the bill of sale

from the chief of police for that tent. The signature at-
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tached to it is William M. Eddy's. This paper was

handed to me by chief of police Eddy, one of the defend-

ants in this cause."

Whereupon defendants, by J. E. Fenton, of counsel,

offered in evidence the paper identified by the witness

as being the evidence of title or bill of sale of the per-

sonal property from chief of police Eddy to the defend-

ant J. C. Muther, and thereupon the plaintiff, by her at-

torney, objects to the introduction of the paper in evi-

dence, for the reason that the same is incompetent, ir-

relevant and immaterial; which objection is sustained

by the Court, to which ruling of the Court the defendants

then and there duly excepted, which exception was al-

lowed by the Court, and the paper was marked for identi-

fication "Defendants' Identification No. 1."

(Witness continuing): "I did not offer to return the

tent to Mrs. Nodine before it was removed or after it

was sold to me. But before the tent was removed I

went to her lawyers and offered, through her lawyers, to

return this tent to iher—Green and Clark. Clark, one of

her lawyers, said they would not accept it; said there

was a new lawyer in Nome by the name of Hannum,

and they wanted a big damage suit and wouldn't accept

anything. Mrs. Nodine did not, or any one acting for

her, ever at any time make any demand whatever upon

me for the return of this tent and foundation that I pur-

chased."

To the asking and answering of whieh question, plain-

tiff, by her counsel, objected and moved to strike out the
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answer, for the reason that the same was immaterial;

which objection was sustained by the Court, to which

ruling' of the Court defendants then and there excepted,

on the ground that it appears by the evidence that the

defendant Muther came into the lawful possession of the

property, and therefore a demand was necessary. Al-

so excepted to the ruling of the Court striking out the

answer of the witness, which exception was duly al-

lowed by the Court.

Whereupon, defendants, by their counsel, asked the

witness the following question:

Q. Wlhat did you pay for this tent and foundation?

To the asking and answering of this question, plain-

tiff, by her counsel, then and there objected, for the rea-

son that same is immaterial, which objection was sus-

tained by the Court; to which ruling of the Court de-

fendants, by their counsel, then and there duly excepted,

which exception was allowed by the Court.

Whereupon the witness testified as follows: "I know

the value of tents of the character of this tent that was

moved during the month of February, and especially

about the 28t)h day of February, 1900, for I deal in tents.

I cannot state what the actual value of a tent of this

character was, only what they sold for here."

Whereupon defendants, by their counsel, asked the

witness the following question.

Q. You can only judge for what they sold for, and in

that manner reach a conclusion as to the value. State

what the actual value of tents of the character of the
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one purchased by you was in the town of Nome, at that

time, February, 1900?

To which question the witness answered as follows:

"What I was trying to say is this: That a tent sold in

the same month larger than this one for"

—

Whereupon plaintiff, by her counsel, moved to strike

out the answer as not responsive to the question; which

motion the Court then and there allowed, to which ruling

of the Court the defendants then and there duly ex-

cepted, which excepted was allowed by the Court.

Whereupon the witness testified as follows: "I esti-

mated the tent, without the lumber, on the 28th day of

February, 1900, to be of the value of $50. I was familiar

with the value of lumber, of the character in this tent,

on the 28th of February. I know how much lumber

there was in this tent at that time, because I have got

it now. The value of the lumber that was in that tent

on the 28th day of February, 1900—there is a trifle over

600 feet in that tent and lumber was bought for $100 a

thousand. At that time it was worth $100 a thousand.

What lumber was in that tent was worth in the market

about $90; $90 was the value of the lumber. I have the

tent and lumber now. I would not dispose of it, because

at that time, I wanted to give it back and I offered to

give it back two or three times, but they refused; for

that reason I have kept it altogether until now."

Upon cross-examination by attorneys for the plaintiff,

the witness testified as follows:

"I was engaged in the mercantile business in Nome
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in .February, 1900, buying and selling goods. I was not

dealing in lumber, but I was buying tents, and sold them.

'Lumber I bought for some building purposes, but I didn't

deal in lumber. I stated that lumber was worth $100

a thousand feet at that time. I bought it for that price

during that month myself. There was a trifle over 900

feet in the building; I think, there was about 900 feet.

The tent was worth $50; and the tent and the lumber

were worth $140. I should put that value as a reason-

able price. I paid $197 for the tent and lumber that 1

purchased from the chief of police, because I wanted

a tent of that kind for a storeroom in the rear of my

store at that time. It had a particular value to me then

at that time. I just happened to want a tent of that

kind, and couldn't get any just to suit me and this

chance came up and I bought it. That is just the rea-

son. I was here in July, 1899, and I was familiar with

the waterfront at Nome at that time."

Wherefore plaintiff, by her counsel, asked the witness

the following question:

Q. Look at that picture and state, Mr. Muther,

whether or not that is a correct representation of the

ground which is now occupied by the Warwick, Dexter

and those other buildings along there as it existed in

Nome, in July and August, 1899.

To the asking and answering of which question, the

defendants, by their counsel, then and there objected,

for the reason that the same is incompetent, irrelevant

and immaterial, and not proper cross-examination, which
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(Testimony of J. C. Muther.)

objection was overruled by the Court; to which ruling

of the Court defendants then and there excepted, which

exception was allowed by the Court, and the witness an-

swered:

"This picture looks very familiar, but it is not in the

neighborhood of the Warwick Saloon. I don't recog-

nize the point where your pencil is as the exact, or ap-

proximately, the exact point where the Warwick Saloon

is, but, of course, there have been so many changes, and

the changes have been so great that I do not recognize it

now as that neighborhood."

Whereupon the examination of said witness closed,

and the foregoing is all of the testimony and evidence

given by said witness upon the trial of the above-en-

titled cause; and thereupon the defendants then and

there rested their case; and thereupon the plaintiff then

and there rested her case; and defendants then and there

asked the Court to instruct the jury in writing as fol-

lows:

INSTRUCTION No. 1.

"This action is brought by the plaintiff against the de-

fendants, Charles Hoxsie, W. M. Eddy, and J. C. Muther,

jointly, for damages for an alleged joint tort or wrong-

ful conversion of the personal property of the plaintiff

in their complaint."

INSTRUCTION No. 2.

"I further instruct you that the plaintiff in this case

having alleged in her complaint a joint tort, and a joint

conversion and destruction by the defendants jointly, of
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the personal property of the plaintiff therein described,

she must prove by a preponderance of the evidence that

the personal property of the plaintiff described in the

complaint, or some part thereof, was- wrongfully taken

or converted, or destroyed by the defendants acting in

concert and jointly; and unless you find from a prepon-

derance of the evidence that the defendants acting in

concert and jointly wrongfully destroyed or converted

the personal property of plaintiff described in the com-

plaint, then the plaintiff cannot recover in this action,

and you must return a verdict in favor of the defend-

ants."

INSTRUCTION No. 3.

"I further instruct you that if you find from a pre-

ponderance of the evidence that the defendants, acting

jointly and in) concert, wrongfully destroyed or converted

the property of plaintiff described in the complaint, then

I instruct you that the measure of damages of the plain-

tiff is the actual value of the property so destroyed or

converted at the time the same was destroyed or con-

verted."

INSTRUCTION No. 4.

"I further instruct you that the measure of damages

of the yjlaintiff in this case that she is entitled to re-

cover against the defendant J. C. Muther is the actual

value of the property described in plaintiff's complaint,

if any, which the defendant J. C. Muther purchased and

took possession of at the time the said defendant Muther

took possession of the same."
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INSTRUCTION No. 5.

"I further instruct you that if you find from a pre-

ponderance of the evidence that the defendant W. M.

Eddy, at the time alleged in the complaint, unlawfully

and wrongfully took possession of, or destroyed the prop-

erty of, plaintiff described in the complaint, or any part

thereof, but do not find from a preponderance of the evi-

dence that either the defendant Hoxsie or Muther in any

way participated in, or assisted the said Eddy in taking

possession of the same, then I instruct you that the plain-

tiff having alleged a joint conversion of the property de-

scribed in the complaint, she cannot recover, and your

verdict shall be for the defendants."

The Court then instructed the jury as follows:

Gentlemen of the Jury:

1.

This is an action brought for the conversion, destruc-

tion of and damage to personal property and the de-

struction of plaintiff's business.

2.

The defendants claim to have acted under the author-

ity of a writ issued out of the so-called Municipal Court

of Nome.

3.

I charge you that the writ issued out of that so-called

court was void and without authority of law, and that

it was not a protection to them or either of them, and

did not authorize them, or any of them, to enter upon

premises of plaintiff or to sell or to remove her personal
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property or to destroy her business. And that the de-

fendants Hoxsie and Muther took such part in the pre-

tended legal proceedings and in the removal and destruc-

tion of plaintiff's property and business as to make them

equally liable with the defendant Eddy.

4.

The plaintiff claims damages for the actual value of

the property destroyed as well as the actual valup of the

business that was put an end to and destroyed by the

loss of her property and the demolition of her lodging

house. She further claims exemplary damages, charg-

ing the defendants as being willful and malicious in the

conversion and destruction of her property.

5.

I charge you that in this case the plaintiff is entitled

to recover her actual damages—that is, such a sum of

money as would fairly and reasonably compensate her

for the loss and injury to her personal property and the

destruction of her business; and if you conclude from

the evidence that the conduct of the defendants was

malicious in removing or destroying her property, ex-

emplary or punitive damages may be given in addition

to the actual damages sustained, as a kind of punishment

to the defendants with a view to preventing similar

wrongs in future. Such damages are given in cases

where the evidence shows malice, gross negligence or

oppression on the part of the defendants; and if in this

case you find from the evidence such element entering

into the conduct of the defendants, it is your right and
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privilege to give to the plaintiff in addition to her actual

damage, such a sum as exemplary damages as in your

judgment is just and proper under all the circumstances

of the case.

6.

The Court has allowed the introduction of the records

of the so-called Municipal Court, together with the evi-

dence showing the existence in Nome of a consent gov-

ernment, for the purpose solely of rebutting the evidence,

if any there be, or inference from the evidence, if such

may be drawn, of malice, gross negligence, or oppression

on the part of the defendants, and for the purpose of

overcoming or reducing any sum that you may find due

plaintiff as exemplary or punitive damages.

7.

In determining the issues submitted to you in this case

you are the exclusive judges of all the facts and the

credibility of the witnesses. You are, however, in-

structed as follows:

First.—That your power to judge of the effect of evi-

dence is not arbitrary, but to be exercised with legal dis-

cretion and in subordination to the rules of evidence.

Second.—That you are not bound to find in conformity

with the declarations of any number of witnesses which

do not produce convictions in your minds as against a

less number or against a presumption or other evidence

satisfying your minds.

Third.—That a witness willfully false in one part of

his testimony may be distrusted in others.
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8.

In determining the weight and value to be given to

the testimony of any one witness, you should take into

consideration the interest, if any, he has in the event

of the trial; the candor or want of candor shown by the

witness in giving his testimony; his apparent fairness

or want of fairness; the opportunities of the witness to

know the facts and circumstances to which he testifies;

the probability or want of probability of the story told,

together with his conduct and demeanor on the wit-

ness-stand.

9.

You will not be governed, gentlemen, in your delibera-

tion by any malice or prejudice for or against any of the

parties to this action. Sympathy has no place in this

case. It is the evidence alone and such just and proper

inferences or conclusions as may be drawn from the

evidence that should govern you. The law as given you

by the Court is the law of the case and the law you are

bound to obey. Under such law and after a full con-

sideration and comparison of all the evidence, render

such a verdict as is in keeping with your best judgment

and good conscience.

I will say to you, gentlemen, that there has been some

evidence introduced in regard to the value of the posses

sory right or possessory title to this property. That will

be stricken out and will not be taken into consideration

by you.

The only question for }
rour consideration is the value
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of the property that was taken and removed or converted

by these defendants, and I charge you that they are

all jointly liable. You will make such an estimate as

will be the plaintiff's actual damages for the conver-

sion and removal of her property, and in addition such

reasonable sum as is just, and right to compensate her

for the loss of her business which was destroyed. That

is the actual damage, and that amount of money you are

bound to return in any event in this case.

If, then, you find that the taking and removing of this

property was with malice, oppression or gross negligence,

then you have a right to give this plaintiff exemplary

or punitive damages in the way of punishment.

And in estimating this sum you will not be governed

by prejudice or malice towards any one, but by cool, de-

liberation and careful judgment, and determine what is

right.

That, gentlemen, is the law governing this case, and

you are bound by it; you will render a verdict in unity

with it.

I will say to you, gentlemen, that there has been some

evidence introduced in regard to the value of the pos-

sessory right or possessory title to this property. That

will be stricken out, and will not be taken into considera-

tion by you. The only question for your consideration

is the value of the property that was taken and removed

or converted by these defendants, and I charge you that

they are all jointly liable; you will make such an esti-

mate as will be the plaintiff's actual damages for the

conversion and removal of her property, and in addition
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such reasonable sum as is just and right to compensate

her for the loss of her business, which was destroyed.

That is the actual damage, and that amount of money

you are bound to return, in any event, in this case.

If, then, you find that the taking and removing of this

property was with malice, oppression or gross negli-

gence, then you have a right to give this plaintiff ex-

emplary or punitive damages, in the way of punishment.

And in estimating this sum you will not be governed by

prejudice, or malice towards any one, but by cool de-

liberation and careful judgment and determine what is

right.

That, gentlemen, is the law governing this case, and

you are bound to obey it; you will render a verdict in

unity with it.

Mr. HUME. (Counsel for Defendant Hoxsie).—We de-

sire time, your Honor, to take our exceptions to the in-

structions of the Court.

Mr. STEELE (Counsel for Plaintiff).—We demand

that if counsel for the defendants desire to take any ex-

ceptions to the charge of the Court that they take them

now.

The COURT.—The Court will give time to prepare and

file a bill of exceptions and a stay of proceedings will

be granted in this proceeding—until Saturday; you will

have until Saturday to present your exceptions.

By consent of counsel, the instructions of the Court

may go out with the jury.

Mr. FENTON (Counsel for Defendant Muthei).—We
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desire at this time to request the Court to submit to the

jury a verdict in favor of the defendants.

The COURT.—Denied.

Mr. FENTON.—To which the defendants except.

Defendant Charles E. Hoxsie and defendant J. C.

Muther request the Court to submit to the jury the fol-

lowing; form of verdict:

"We, the jury, find a verdict in favor of the defendants

Charles E. Hoxsie and J. C. Muther."

The COURT.—No.

Mr. FENTON.—To which defendants Hoxsie and Mu-

ther except.

Defendant J. C. Muther requests the Court to submit

to the jury the following- verdict: "We, the jury, in

this case find a verdict in favor of the defendant J. C.

Muther."

(No ruling.)

The defendant Charles E. Hoxsie requests the Court

to submit to the jury the following form of verdict:

"We, the jury in this case, find a verdict in favor of the

defendant, Charles E. Hoxsie."

The COURT.--Denied.

Mr. FENTON.—To which defendants except.

The COURT.—The exceptions will be allowed.

The jury thereupon retired to consider their verdict.

Only one form of verdict was given to the jury, which

was in favor of plaintiff.

Be it further remembered that on the Saturday fol-

lowing the above proceedings, the counsel for the de-
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fendants duly presented to the Court their exceptions

in writing to the instructions given and refused, where-

in they and each of them separately excepted to each

instruction offered and refused, and separately excepted

to instructions Nos. 3, 4, 5, 6, 7, 8 and 9 given by the

Court.

No. 46.

Defendants' Identification No. 1.

LAWS AND REGULATIONS OF THE MUNICIPAL-
ITY OF ANVIL CITY, DISTRICT OF

ALASKA, U. S. A.

Whereas, in order to provide a form of government

for the inhabitants of the Municipality of Anvil City,

in the District of Alaska, U. S. A., we the citizens there-

of, do ordain and establish the following laws and regu-

lations for the proper and sufficient government thereof.

Article I.—Boundaries!.

Section I. The name of this municipality shall be

Anvil City.

Section II. The boundaries thereof are as follows,

to wit: Commencing at the government monument No.

one on the east bank of Snake River, near the mouth

thereof, thence running southerly to a point in the mid-

dle of the channel at the month thereof at its confluence

with the Bering Sea, which shall be the point of be-

ginning, thence in a westerly direction along the shore

of the Bering Sea a distance of one mile, thence norther-

ly and at right angle a distance of one mile, thence
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easterly at a right angle, a distance of two miles, thence

southerly and at right angle to the shore line of Bering-

Sea, thence westerly along the shore line of Bering-

Sea to the point of beginning.

Article II.—Government.

Section I. The power and authority given to this

Municipality is vested in a Mayor and Municipal Council,

a Municipal Judge, Chief of Police, Municipal Clerk,

Municipal Treasurer, Fire Warden and ITealth Officer,

and their successors in office, to be exercised in the

manner hereinafter prescribed.

Section II. The Mayor, members of the Municipal

Council, Municipal Judge, Chief of Police, Municipal

Treasurer shall be elected for the term of one year and

shall hold their office until their successors are elected

and qualified.

Section III. The Municipal Council shall consist of

two Councilmeu to be elected from each ward as here-

inafter provided for.

Section IV. An office shall be deemed vacant upon

i.he death or resignation of the incumbent or when he

shall absent himself from the City, without the consent

of the Council for a period of thirty days or when a

person elected shall fail to qualify therefore within the

time prescribed.

Article III.—Organization and Powers of Council.

Section I. The Council must provide for the time

and place of its regular meetings, at any of which it

may adjourn to the next succeeding regular meeting

or to some time specified prior thereto and it may be
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convened by the Mayor at any time upon notice to the

members present in the Municipality.

Section II. A majority of the members of the Council

shall constitute a quorum to do business, but a less

number may meet and adjourn from time to time and

compel the attendance of absent members.

Section III. The Council may adopt rules for the

government of its members and its proceedings, and

shall at its first regular meeting choose a President pro

tempore who shall preside over the council in the ab-

sence of the Mayor, and in case of his absence from the

Municipality shall be Acting Mayor, with all the powers

and duties of the Mayor. It must keep a journal of its

proceedings, and on the call of any two of its members

must cause the yeas and nays to be taken and entered

on its journal upon any question before it. Its deliber-

ations and proceedings must be public.

Section IV. The Council may punish any member

for disorderly and improper conduct at any meeting or

for refusing or neglecting to attend any regular meeting

without sufficient excuse therefor, either by censure or

expulsion. A two-thirds vote shall be necessary to ex-

pel any member.

Section V. The Mayor shall be ex- officio President

of the Council. He is not entitled to vote except in

case of tie vote. He shall preserve order, enforce the

rules of the Council and determine the order of business,

subject to such rules and to an appeal from his decision.

Section VI. On the third Tuesday in September next

following any general Municipal election there must be

a regular meeting of the Council newly elected.
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Section VII. The council has power and authority

within the limits of these laws and regulations:

1st. To make by-laws and ordinances not repugnant

or in conflict with the laws of the United States.

2d. To provide by ordinance a general method for the

levy and collection of revenues for Municipal purposes.

3d. To prevent and remove nuisances, to prevent the

introduction into the Municipality of contagious or

other diseases and to establish regulations for the pres-

ervation of the general health of the inhabitants of the

Municipality.

4th. To provide for the support and care of the indi-

gent poor, sick and helpless, and for the restraint and

support of the insane.

5th. To provide and maintain Police Force and Fire

Department.

6th. To, provide for the survey of the blocks, lots,

streets and alleys of the Municipality, and for the nam-

ing of the streets.

7th. To establish and regulate the fees and compen-

sation of the officers of the Municipality, PROVIDED,
always, that the Mayor and Council shall serve without

remuneration.

8th. To appropriate money for Municipal expendi-

tures and to provide for the payment of the debts of the

same.

9th. To regulate the storage of explosive and com-

bustible material; to examine into the condition of flues

and chimneys and to provide regulations for the same.
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10th. To grant privileges and franchises within the

limits of the Municipality.

11th. And to have such other and further powers

as shall be necessary in carrying into effect these rules

find regulations and for the good order aud government

of tlie Municipality.

Article IV.—Powers and Duties of the Mayor.

Section I. The Mayor is the Chief Executive of the

Municipality and must exercise a careful supervision

over its general affairs and subordinate officers. He

shall, at the first regular annual meeting of the Council

communicate by message to that body a general state-

ment of the condition of affairs of the Municipality, and

recommend the- adoption of such measures as he may

deem expedient and proper and to make such special

communication to the Council from time to time as he

may think proper and useful.

Section II. He shall take and approve all official

undertakings which the ordinances of the Municipality

may require any officer to give as surety for the faithful

performance of his duty, or any undertaking which may

be required of any contractor for the faithful perform-

ance of his contract. And when he approved such under-

taking he must immediately file the same with the Mu-

nicipal Clerk.

Section III. He shall perform such other duties and

exercise such other authority as shall be prescribed by

these laws and regulations or by any city ordinance or by

any law of the United States.

Section IV. No ordinance passed by the Council



128 Charles E. Hoxsie et at.

shall go into force or be of any effect until approved by

the Mayor, except as provided in sections five, six and

seven, following, of this article.

Section V. Upon the passage of any ordinance the

enrolled copy thereof, attested by the Municipal Clerk,

shall be submitted to the Mayor, by the Clerk, and if

the Mayor approve the same, he shall write upon it

''Approved" with the date thereof, and sign it officially,

and thereupon, unless otherwise provided therein, such

ordinance shall become law and be in force and effect,

Section VI. If the Mayor does not approve any ordi-

nance so submitted, he must within ten days from the

receipt thereof, return the same to the Clerk with his

reasons for not approving it, and if the Mayor does not

so return it, such ordinance shall become a law as if he

had approved it.

Section VII. Upon the first meeting of the Council

after the return of an ordinance from the Mayor, not

approved, the Clerk shall deliver the same to the Council,

together with the message of the Mayor, which must

be read, and such ordinance shall be put upon its passage

again, and if two thirds of all the members constituting

the Council vote in the affirmative, it shall become a

law, without the approval of the Mayor, and not other-

wise.

Section VIII. He shall appoint a Municipal Clerk,

Fire Warden, Health Officer and may appoint a Munici-

pal Attorney, such appointments to be ratified and con-

firmed by a majority vote of the Council. Such officers

to hold office until the next succeeding general Munici-
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pal election and until their successors are appointed and

qualified, unless sooner removed.

Article V.—Municipal Judge—His Jurisdiction, Powers,

etc.

Section I. The Municipal Judge is the Judicial offi-

cer of the Municipality, and shall hold a Court therein

which shall be known as "The Municipal Court.''

Section II. He shall have jurisdiction of all crimes

and offenses defined and made punishable by any ordi-

nance af the Municipality and of all actions brought

to recover or enforce any forfeiture or penalty declared

or given by any such ordinance. He shall have the

authority and jurisdiction given to Justices of the Peace

(by the laws of the State of Oregon, in both civil and

criminal matters, and in all proceedings in his Court shall

be governed and regulated by the general laws of the

State of Oregon applicable to the Justices of the Peace

and Justices' Courts in like or similar cases. And in

addition thereto shall have authority and jurisdiction

in the matter of disputes ini possessory rights of real

estate within the limits of the Municipality until the

adjudication of said rights by the United States Dis-

trict Court of Alaska. Such proceedings shall be con-

ducted in all respects as other civil actions.

Section III. All fines imposed by the Municipal Judge

and all penalties recovered before him for any violation

of any Municipal ordinance shall, when received or col-

lected by him, be paid to the Municipal Treasurer at the

end of each week, together with an itemized statement

thereof, and the Treasurer shall give him duplicate
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receipts therefor, one of wihick shall be filed with the

Municipal Clerk.

Section IV. He shall on the first of each month

make a report to the Council of all business transacted

before him as such Municipal Judge, showing the amount

of money received or collected on account thereof.

Section V. The fees of the Municipal Judge for ser-

vices in civil actions shall be as follows, to wit: For is-

suing any summons, writ, warrant, process or order in

any action or proceeding, other than a subpoena, fifty

cents. For issuing a subpoena twenty-five cents. For

taking an undertaking or bond, fifty cents*. For giving

and entering) final judgment, upon trial by jury, one

dollar. For giving and entering judgment for trial by

the Court, fifty cents. For any other docket entry,

twenty-five cents. For swearing a witness or juror,

twenty-five cents. For taking an affidavit, including the

administration of the oath, twenty-five cents. For fil-

ing each paper or pleading required to be filed, ten cents.

For furnishing a bill of fees to any party, twenty-five

cents; for issuing a commission to take testimony, fifty

cents. For making a certified copy of any proceedings

in a Justice's Court, or before him, for each folio twenty-

five cents. For performing a marriage ceremony and

making a return thereof Fifty Dollars. (?)

Article VI.—Chief of Police—His Duties, Powers, etc.

Section I. The Chief of Police shall be the conserva-

tor of the peace and shall have authority and jurisdic-

tion to arrest all persons guilty of a breach of the peace

or the violation of any municipal ordinance, and take
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thorn before the Municipal Judge. He shall collect all

delinquent fines, taxes, assessments and subscriptions

due the Municipality, and shall pay all moneys so col-

lected to the Municipal Treasurer, taking- duplicate re-

ceipts for the same, one of which shall be filed with the

Clerk. He shall serve all processes issuing out of the

Municipal Court. He shall have authority to appoint

such number of policemen as the Council may authorize,

said appointments must have the ratification and con-

firmation of the Council.

Section IT. It shall be the duty of the Chief of Police

to supervise all Municipal property and prevent the loss

and destruction thereof. He shall attend all meetings

of the Council and perform the duties of Sergeant at

Arms to said body and shall perform such other duties

as may be imposed upon him by ordinance. He shall

make a monthly report to the Council of all business by

him transacted and a statement of all public moneys

received by him during said time, and the disposition

thereof.

Article VII.—Duties of Municipal Treasurer.

Section I. He shall receive and safely keep all

moneys that shall come into his hands belonging to the

Municipality of Anvil City and pay out the same upon

the warrant or order signed by the Clerk and counter-

signed by the Mayor, and shall keep account of the re-

ceipts and disbursements, and at all times keep his

books open to inspection of the Council, and at the ex-

piration of his term of office shall turn over to his succes-

sor all moneys, books and papers belonging to his said

office.
i
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Section II. He shall act as Assessor, by and under

the direction of the Council, as provided by ordinance.

Article VIII.-—Duties of the Municipal Clerk.

Section I. He shall be ex-officio Auditor and Clerk of

the Council and to him must be presented all claims and

accounts agtainist the Municipality. He shall keep ac-

curate minutes of all proceedings of the Council and a

correct record of ail official business transacted by him.

It is his duty also to file every paper presented to him

officially and to take charge of and safely keep all papers

and records of the Municipality. He shall audit all ac-

counts and demands and report them to the Council with

all convenient speed, together with an explanation that

may be deemed proper or pertinent by him.

Section II. When the Council orders any demand or

account to be paid, if money has been appropriated for

that purpose, and not otherwise, the Clerk must draw

an order on the Treasurer for the amount ordered paid,

which warrant must be draAvu on the special or general

fund appropriated therefor, and be signed by the Clerk

and countersigned by the Mayor in their official capacity.

Section III. He must issue all licenses and permits

authorized by Municipal ordinance upon delivery to him

of the receipt of the Treasurer for the amount of money

required for such license; provided that in such cases

as the Council, by the provisions of these laws and regu-

lations or by ordinance, are or shall be required to make

special order, license shall be! issued only on such order.

Section IV. The Clerk must keep books of account,

showing all sums appropriated, the date thereof, out of

what fund payable, the date and amount of all orders
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or warrants drawn thereon and to whom payable, and

all such other matters and things as may be prescribed

by ordinance or be proper or necessary to a correct un-

derstanding- of the Municipal finances.

Section V. He shall make out and report to the

Council a monthly statement of all the business trans-

acted in liis office and of the amount of money received

-and collected by him, and the disposition made thereof.

Article IX.—Fire Warden, His Duties and Powers.

Section. I. He shall in all cases of fire, have absolute

command control of the water works and all of the

Fire apparatus belonging to the Fire Department, and

(keep the same in repair. It shall be the duty of the

Council to prescribe by ordinance such rules and regula-

tions for the fire department as shall seem best. It shall

be the duty of the Fire Warden, should any emergency

occur during a conflagration, which, in his judgment re-

quires the removal of any building or buildings, by the

use of gun powder, or other means, for the purpose of

extinguishing such conflagration, to cause such removal

to be made. He shall perform such other duties as

shall be required by the Council.

Article X.—Health Officer, His Powers and Duties.

Section I. The Health Officer shall have charge of

the sanitation of the Municipality under the direction

and control of the Mayor and Council.

Article XI.—City Attorney—His Powers and Duties.

Section I. He must attend to all actions, suits or

proceedings in which the Municipality is legally inter-
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ested and give his advice and opinion in writing1 con-

cerning any matter in which the City is interested when

requested by the Mayor and Council to do so, and to at-

tend to such other matters as the Council may require.

Article XII.—Elections.

Section I. There shall be a general election in the

Municipality on the second Tuesday in September of

each year, at which all officers required to be elected by

the qualified voters of the Municipality, shall be elected.

Section II. The Municipality shall be and is divided

into three wards, to wit: First Ward to be all that part

of this Municipality lying and being situated west of

Snake River. Second Ward to be all that part of this

Municipality lying and being east of Snake River, as far

as the eastern boundary line of the now surveyed and

platted townsirte of Anvil City and following the said

line southerly to Bering Sea and notherly to the limits of

the Municipality. Third Ward to be all that part of

this Municipality lying and being east of the second

ward.

Section III. Council shall designate the polling

places in each ward and shall appoint three judges and

two clerks of election for each ward.

Section IV. The Municipal Clerk under the direction

of the Council shall give ten days' notice by publication

of hand bills posted in three public places in the Munic-

ipality, of each general election. The officers to be

elected, the polling places and the names of the Judges

and Clerks appointed to conduct the same.

Section V. No person shall be qualified to vote at

anv election under these laws and regulations who is
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not a citizen of the United States or one who has de-

clared his intention to become such, and who has not

resided in the Municipality for thirty days next preced-

ing such election.

.Section VI. All elections shall commence at one

o'clock in the afternoon and continue until nine o'clock

in the evening- of the same day, without closing the polls.

If any judge of election fails to attend and serve at the

proper time a majority of the voters present may elect

another in his place, and if any Clerk of election fails

to attend and serve at the proper time the Judges of

election may elect another in his place.

Section VII. The judges and clerks of election must

possess the qualification of voters, but a mistake or er-

ror in this respect, or a failure to give the notice herein

provided for shall not invalidate any election otherwise

legal.

Section VIII. On or before the second day after elec-

tion, the election returns must be filed with the Munic-

ipal Clerk, and on the third day after election the Clerk

shall call to his assistance two Notaries Public, residents

of the Municipality, and they three shall then canvas

the returns of the election.

Section IX. A written statement of the canvas shall

be made and signed by the canvassers, of a majority of

of them, and filed with the Municipal Clerk. Such writ-

ten statement must contain the whole number of votes

cast at the election, the number cast for any person for

any office, and the names of any persons elected, and to

what office.

Section X. Immediately after the completion of the
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canvas the Municipal Clerk must make and sign a cer-

tificate of election for each person thereby declared to be

elected and deliver the same to him.

Section XT. A certificate of election is primary evi-

dence of the fact therein stated, but the Council shall

be 1he final judge of the election and qualification of its

own members, and in case of a contest between persons

claiming to be elected thereto, must determine the same.

Section XII. The Council shall decide all contested

elections for the other officers provided for by these laws

and regulations.

Section XIII. The term of office of every person

elected to office under these laws and regulations shall

commence on the third Tuesday of September after his

election and terminate when his successor is elected and

qualified, and by such time such person must qualify

therefor by taking and filing an oath of office or he shall

be deemed to have declined and the office shall be

vacant. The term of office of every person appointed

to office under these laws and regulations shall com-

mence on 1 lie day following his appointment and termin-

ate when his successor is appointed and qualified, and he

shall within such day qualify for office by taking and fil-

ing his oath of office and giving such official undertaking

as may be required, or he shall be deemed to have de-

clined and the office be considered vacant.

Section XIV. A plurality vote shall be required to

elect each elective officer.

Section XV. All officers elected or appointed under

these laws and regulations before entering before their

duties of office must take and file with the Municipal
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Clerk an oath of office to the following effect: "I,

, do solemnly swear (or affirm) that I will sup-

port the Constitution of the United States and these

laws and regulations, and that I will, to the best of my
ability, faithfully perform the duties of (of)

the Municipality of Anvil City during my continuance

thereto, so help me God." If the person affirms, instead

of the last clause, there must be added, ''and this I prom-

ise under the pains and penalties of Perjury."

Section XVI. All laws of the State of Oregon regu-

lating and governing general elections and proceedings

incidental thereto shall apply to and govern elections

under these laws and regulations, except as otherwise

provided herein.
;

Article XIII.—Miscellaneous Provisions.

Section I. No money shall be drawn from the Treas-

ury but in pursuance of an appropriation for that pur-

pose by an ordinance, and an ordinance making an ap-

propriation of money must not contain a provision upon

any other subject, and if it does such ordinance as to

such provision shall be void, and not otherwise.

Section II. The style of every ordinance shall be-

"The people of the Municipality of Anvil City do ordain

ais follows": And all warrants issued by the Municipal

Clerk by virtue of the provisions of these laws and regu-

lations or of any ordinance shall run in the name of the

Municipality of Anvil City.

Section III. The official books and papers of all

officers mentioned in these laws and regulations are

municipal property and must be kept as such by such

officers during their continuance in office and then deliv-
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ered to their successors, and such books and papers may

be inspected at any time by a committee of the Council

appointed for that purpose or by the Mayor.

Section IV. Whenever any one holding an office cre-

ated by these laws and regulations or established by

ordinance shall neglect or refuse to pay over any moneys

belonging to the municipality at the time fixed by ordi-

nance for the payment therefor, his office shall be de-

clared vacant by the Council and some qualified person

appointed to serve therein for the remainder of the term.

Section V. The following bonds shall be furnished

to the Municipality of Anvil City by the following

officers, to wit, Municipal Treasurer, $10,000; the Muni-

pal Judge, |5,000; Chief of Police, $3,000, said bonds to

be filed before said officers shall take office and said

bonds to be approved by the Mayor before they are filed

with the Clerk.

Section VI. All officers serving without compensa-

tion as provided for by these laws and regulations, shall

be allowed a credit to the extent of One Hundred Dol-

lars on the taxes levied against them within the year.

Section VII. Except as otherwise provided herein

where any vacancy occurs in an elective office more than

sixty days prior to any general election the Council

shall call a special election to fill such vacancy, but

whenever such vacancy shall occur less than sixty days

prior to any such general election the Council shall ap-

point some responsible person to fill such vacancy.

Section VIII. These laws and regulations may be

amended at any general election or special election

called for that purpose, by a majority vote of the quali-
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fied voters of the Municipality voting at such election.

Any proposed amendment to be voted upon at any elec-

tion shall be by the Municipal Council published and

posted according to ordinance, and at least thirty days

prior thereto. And the Council may call a special elec-

tion for the purpose of amending these laws and regula-

tions, by publishing and posting notices thereof in three

public places within the Municipality, at least thirty

days before the time set for such special election.

Article XIV.—Schedule.

Section I. The first general election under these laws

and regulations shall be held on Tuesday the twelfth

instant. The polls to be opened at one o'clock in the

afternoon of said day and remain opened until nine

o'clock in the evening of the same day.

Section II. The following places in each ward shall

be and hereby are designated as polling places, to wit:

First Ward: .

Second Ward: .

Third Ward: At the new Government Barracks.

Section III. The following persons are hereby ap-

pointed as Judges and Clerks of election in each ward,

to wit:

First Ward, Judges, .

First Ward, Clerks, .

Second Ward, Judges, .

Second Ward, Clerks,
.

Third Ward, Judges,
.

Third Wards, Clerks, ,
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Section IV. The following persons are hereby ap-

pointed as a board of canvassers of said election, to wit:

and the election boards shall with twenty-four hours af-

ter the closing of the polls in each ward, make return to

the said board of canvassers of the tally-sheets, poll-

books and ballot-boxes of their respective wards, to-

gether with their certificates as to the correctness there-

of.

Said canvassing board shall, within forty-eight hours

after receiving said returns, conclude the canvas and

issue certificates of election to the successful candidates.

Section V. The form of each ballot shall be as fol-

lows, to wit:

For Mayor, .

For Treasurer, .

For Municipal Judge, .

For Chief of Police, — -.

For Councilmen of Ward, (Vote for

2 only). (These ballots shall be in size as nearly as pos-

sible four by eight inches.)

Section VI. Each elector shall cast but one ballot

and vote in the ward in which he now resides. Any bal-

lots containing more names for each office than is de-

signated in the above form shall be considered upon

count, as a blank.

Any person who shall cast more than one ballot or

vote in more than one ward shall be subject to imme-

diate arrest and be dealt with according to law.

Section VII. Upon a written request that a resident
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of the municipality be a nominee for any office to be

voted upon signed by at least twenty-five persons, pre-

sented to a nominating committee, composed of Charles

S. Rosner, O. P. Moton, and W. E. Bartholomew, on or

before Saturday, September 9th, 1899, at 10 o'clock P.

M., shall be and be considered as a nominee for the of-

fice therein named and entitled to receive votes at the

polls. Said nominating committee shall cause the

names of such nominees, together with the names of the

office for which they have been nominated, to be posted

in a public and conspicuous place in each ward, on or

before Sunday, September 10th, 1899, at noon.

Dated Sept. 4th, 1899.

Respectfully submitted,

T. D. CASHEL,

Chairman.

W. M. EDDY,

C. A. CLAFLIN,

E. S. INGRAHAM,
R. B. MILROY,

E. R. BEEMAN,
ARTHUR M. POPE,

Committeemen.

No. 46.

Defendants' Identification No. 2.

(3 in Number.)

Nome, Alaska, October 10th, 1899.

To the President, Washington, D. C.

Sir: The undersigned Mayor and Council of the City of
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Nome, Alaska, respectfully represent to your Excellen-

cy-
First.—That portion1 of the District of Alaska, now

known and generally referred to as "The Cape Nome

Mining District," comprises a vast and exceptionally rich

gold mining area of about one hundred and fifty miles

square, having the parallel of Cape York, for its north-

ern boundary, the meridian running about one hundred

miles east of Norton Bay for its eastern boundary, with

every indication to believe from the geological forma-

tion that a much larger and practically inexhaustible

territory will be opened1 for gold mining enterprise. We
may here add that it seems to have been a blessed in-

terposition of Providence that such a vast mineral ter-

ritory should have been discovered on the American side

of the line, thus giving to the hardy, intrepid and ever

ubiquitous American miner and prospector an opportun-

ity to develop our mineral resources. If, however, these

immense gold fields have to be opened up and worked

without due protection of law, anarchy and confusion

will result, and, instead of being a blessing and a bene-

fit to the country, it will be a curse and a blot.

Second.—That the cliamtic conditions here are such

that the ordinary season is limited to about three months:

so, considering the distance and the expense of transport

facilities, and the impossibility of more than getting

ready or opening up a claim the first season to work the

next, it naturally forces large numbers of people to con-

gregate together in their towns and mining camps for

the greater part of the year. Under such conditions the

law abiding and better class of citizens (which we are
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proud to state are nearly always in the majority) are

forced, for mutual protection, to make such rules and

regulations for their safety and health as may be neces-

sary in the absence of statute law, which, under the pres-

ent condition of affairs, they are wholly unable to in-

voke. And that this condition of affairs exists here in

that we have practically no available means of obtain-

ing civil redress, or in fact, a hearing on a preliminary

motion in a court of general jurisdiction inside of one

year and that only at enormous expense and involving

a journey of thousands of miles; so that the law govern-

ing the rights to mining property as well as other civil

rights is openly and defiantly violated. Although we

pay the taxes imposed on us by the act of 1899, in the

way of license, we have not in return the protection we

are entitled to; no hospital facilities, no means of en-

forcing the collection of debt, by judgment, no exeat or

otherwise.

Third.—This place which sprang into existence last

June, is now a comparatively well built city, with prob-

ably eight thousand inhabitants, five thousand of whom

will spend the winter here; and as is invariably the case,

a large percentage of those remaining here will be of that

undersirable class that always follow in the wake of a

mining discovery, and the unprecedented richness of this

district has furnished them inducement to remain in-

stead of seeking fresh fields. Besides, it may be rea-

sonably presumed that upon the opening of navigation,

about the first of June next, the number of people flock-

ing to this camp will be only governed by the transport

facilities. So it will be readily seen that we are rapidly
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becoming an important community, and in fact, are at

present a large factor in increasing the mineral wealth

of the nation, and absolutely require, and we believe are

entitled/ to as much protection and in fact a little more,

under the circumstances, than any other territory under

the executive jurisdiction of the United' States.

Fourth.—The Honorable Charles 8. Johnson, Judge of

the United States District Court for the District of

Alaska, while here last August in his official capacity

with a keen and intelligent appreciation of the condi-

tion of affairs obtaining here based on personal observa-

tion, and with a full knowledge of the existing exigen-

cies and the inadequacy of the present judicial system

to cope with out necessities, in an open written com-

munication addressed to the inhabitants of Nome (then

called Anvil City) and vicinity, suggested that some in-

dependent form of government be adopted by the peo-

ple that would have the effect of maintaining law and

order, for protection against fire, for the care of the in-

sane and indigent poor and sick; stating in said open

written communication that in his opinion, the acts of

such a body would receive judicial sanction.

Fifth.—Acting upon Judge Johnson's suggestions, a

mass-meeting of the citizens was called, at which about

one thousand people were present, and a committee of

representative men was chosen to draft a set of rules,

regulations' and laws in the form of a charter for the

future government of the city, such charter to be sub-

mitted before an adjourned meeting for, discussion,

amendment, approval or rejection, as the people saw fit.
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The charter so prepared was, after amendment in public

meeting, finally adopted in its present form, a copy of

which we have the honor to annex hereto. In the adop-

tion of this charter it was deemed advisable to follow

as near as practicable the law as it obtains in other

cities; in fact, to form an independent municipality to

better facilitate the carrying out of the intention and

meaning of the movement by some well-defined system

that would cover all things necessary for the proper con-

duct of a city of this size.

Sixth.—That under the terms of this charter, and for

the proper carrying out of its provisions, we have passed

ordinances, a list of which is annexed to the charter; we

have organized an efficient police force, fire, health, judi-

cial and executive departments, all of which are now

working systematically with the full consent and ap-

proval of the people.

We would, therefore, acting for and in behalf of the

people of the city of Nome (formerly Anvil City) respect-

fully petition your Excellency to embody in your forth-

coming message to Congress such information as you

may gather from this memorial and such other sources

as will suggest to Congress the urgent necessity existing

for a better and more comprehensive form of government

for the District of Alaska generally, the necessity of

dividing the District into two or more Judicial Districts,

with courts of equity and general jurisdiction, that the

long delayed civil code be pushed to its passage as

early as possible, and that such civil code contain a com-
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prehensive system enabling centralized communities

containing one thousand inhabitants or more to incor-

porate and organize themselves into municipalities.

And we would further most respectfully petition and

pray that our acts as a municipal council, where the

same have not been in violation of the written law as it

obtains elsewhere, be ratified and confirmed; most re-

spectfully representing to your excellency that the or-

ganization of this Council was conceived in necessity,

and is being carried out solely for the purpose of main-

taining law and order and for the purpose of protecting

the lives, liberty and property of our citizens.

All of which is respectfully submitted.

That prior to the adoption of the Municipal Court

there existed no tribunal to try issues arising over ad-

verse claims to lots or parcels of land within the Munic-

ipality nor any equitable method to fix indebtedness

and enforce the same. In the past, disputes have been

settled satisfactorily by "Miners' Meetings," but the

peculiar personel of the miners of this camp, most • f

whom were business men drawn from the cities by the

lust for sudden wealth, accustomed to the dignity and

formality of a Court, selfish from training, independent

of the wishes of others, made such a court impossible.

The Justice of the Peace appointed for the camp by

United States District Court, Charles S. Johnson, had no

civil jurisdiction, and limited criminal.

To avoid bloodshed and lawlessness, the people of the

Municipality provided for the election of a Municipal

Judge who should have the same jurisdiction and be
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governed by the procedure and practice provided for

Justice Courts under the Code of Oregon.

Pursuant to the provision of the charter, at the general

election held in the Municipality, Alonzo Rawson, the

Commissioner ex-officio Justice of the Peace appointed

by Judge Charles S. Johnson, was elected as such Muni-

cipal Judge.

All of the acts of the Municipal Judge have been in con-

formity with laws of Oregon governing Justices of the

Peace.

Unless the acts of this Court are maintained and rati-

fied, complications will arise that will be irreparable.

Therefore, the Municipal Council of Nome most re-

spectfully request that in your message to Congress it

will be agreeable to you to recommend the passage of

some measure to provide relief.

Respectfully submitted,

JOHN W. DONOVAN.
C. H. PENNINGTON.

ALBERT J. LOWE.

, Mayor.

C. P. DAM.

WILLIAM ROBERTSON.

, City Attorney.

Executive Mansion, Washington.

May 14, 1900.

My Dear Sir: The President has received, through the

kindness of Dr. C. W. Brandon, a communication signed

by yourself and members of the Council of Nome, dated

January 1st last, and requests me to convey to you and
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your associates an expression of his sincere appreciation

of the cordial greetings therein contained.

With assurances also that the patriotic sentiments of

the people of your vicinity are very gratifying to the

President, believe me,

Very truly yours,

GEO. B. CORTELYOTT,

Secretary to the President.

Hon. T. D. OASHEL, Mayor,

Nome, Alaska.

Office of the Attorney General,

Washington, D. G, November 20, 1899.

T. D. Cashel, Esq., Nome, Alaska.

Sir: I am in receipt of your letter of October 10th,

transmitting a memorial and petition relative to addi-

tional legislation for the relief of the people of Alaska.

The President has not been unmindful of the imperfect

condition of the laws relating to the government of this

territory, and appreciates the efforts of the people to

work out for themselves as effective a form of local gov-

ernment as is possible under the adverse circumstances

that prevail. The subject, I think, will be referred to

in the President's message in terms that will be satis-

factory, and I respectfully request you to examine it

when it shall have been published, in order to ascertain

what recommendation he has made to Congress.

Very respectfully,

JOHN W. GRIGGS,

Attorney General.



vs. Jennie }f. Nodine. 149

No. 46.

Defendants' Exhibit No. 3.

United States of America,
|

District of Alaska. J
>

Municipal Court, Municipality of Nome.

C, E. HOXSIE,
Plaintiff,

vs.

JENNIE NODINE,
Defendant. J

Summons.

To Jennie Nodine, Defendant:

You are hereby notified to be and appear before the

above-entitled Court on the 27th day of November, A. D.

1899, at 2 o'clock P. M., and answer the complaint filed

herein against you, and if you fail so to do, plaintiff will

take judgment against you as prayed for in his com-

plaint, to wit, for restitution of the possession of the real

property described in the complaint, and for .foOO dam-

ages, and for his costs and disbursements herein.

Dated this 23d day of November, A. D. 1899.

ALONZO RAWSON,

Municipal Judge.

HUBBARD, BEEMAN & HUME,

Attorneys for Plaintiff.
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[Endorsed]: November 23, '99. This is to certify

that I have this day at 4 o'clock P. M. served on Jennie

Nodine personally the copy of this summons.

ALBERT J. LOWE,

Acting Chief of Police.

In the Municipal Court of Nome, Alaska, United States of

America.

i

Plaintiff,
|

C. E. HOXSIE,

vs.
y

JENNIE NODINE,
Defendant.

Complaint.

Complaining of defendant, plaintiff alleges:

That he is and ever since on or about the25th day of Ap-

ril, A.D. 1899, has been, the owner and entitled to the im-

mediate possession of that certain piece or parcel of land

in the Municipality of Nome, Alaska, U. S. A., lying and

being situated between thecity hall, so-called, on the west

First street, so-called, on the north, Hoxsie's Saloon, so-

called on the east, and the south side1 of Front street, so-

called, on the south; that on or about the 10th day of

July, 1899, said defendant, without the knowledge or

consent of plaintiff, unlawfully entered upon a portion of

said premises and is unlawfully and with force withhold-

ing the possession of the same from plaintiff;

that plaintiff has directed and requested defendant to

remove from and quit and deliver to plaintiff the posses-
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sion of said premises; that defendant refuses and neg-

lects to quit said premises and deliver possession thereof

to plaintiff.

Plaintiff further alleges that he is now entitled to the

immediate possession of said premises; that by reason

of the unlawful detention of said premises by defendant

as above set forth he has been damaged in the sum of

Wherefore plaintiff demands judgment against de-

fendant for the possession of said premises and the whole

thereof, and for a writ of restitution for the same, and

for $500 damages and the costs and dirbursements here-

in.

HUBBARD, BEEMAN & HUME,
Attorney for Plaintiff.

United States of AmerU
,

ss.

District of Alaska.

lea,")

O. E. Hoxsie, being first duly sworn deposes and says:

that he is the plaintiff in the above-entitled action; that

he has heard read the foregoing complaint; that the same

is true of his own knowledge, except as to those matters

therein stated on information and belief and as to those

matters he verily believes it to be true,

C. E. HOXSIE.

Subscribed and sworn before me this 23d day of No-

vember, 1899.

[Notarial Seal] E. R. BEEMAN,
Notary Public, District of Alaska, U. S. A.
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In the Municipal Court of Nome, Alaska, United States of

America.

C. E. HOXSIE,
Plaintiff,

vs. i

JENNIE NODINE, \

Defendant. /

Answer.

Now comes the defendant in the above-entitled action

and for answer to the plaintiff's complaint denies and

alleges:

Denies that plaintiff is, or ever since on or about the

25th day of April, A. D. 1899, has been the owner or en-

titled to the immediate possession of that certain piece

or parcel of land in the Municipality of Nome, Alaska,

U. S. A., lying and being situated between the City Hall,

so-called, on the west, First street, so-called, on the north,

and Hoxsie's Saloon, so-called on the east, and the south

side of Front street, so-called, on the south.

Denies that on or about, the 10th day of July; 1899;

defendant, without the knowledge or consent of plain-

tiff, unlawfully entered upon a portion of said premises,

or is unlawfully, or with force, withholding the posses-

sion of said premises from plaintiff; denies that plaintiff

has directed or requested defendant to remove from or

quit or deliver to plaintiff the possession of said premises,
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or that defendant refused or neglected to quit said

premises or deliver the possession thereof to plaintiff.

Denies that plaintiff is entitled to the immediate pos-

session of said premises, or that by reason of the unlaw-

ful detention of said premises by defendant, plaintiff

has been damaged in the sum of five hundred dollars, or

any sum, or at all.

For a further and affirmative answer and defense, de-

fendant alleges:

That on the 23d day of June, 1899, and long prior there-

to, and at the time of the alleged occupation of

plaintiff of the premises described in plaintiff's

complaint, the same was a portion of the unoccupied

public domain, and as such was located upon and claim-

ed by the absolute use and occupancy of the defendant

and her predecessor in interest and has been ever since

the 23d day of June, 1899, in the absolute use and oc-

cupancy of the said defendant and her predecessor in

interest, and the defendant now claims the sole right

to the possession of said premises.

Wherefore, defendant prays that the plaintiff take

nothing herein, and that she have her costs and disburse-

ments in said action, and that she have judgment for the

possession of said premises herein.

ROSNER & PITTMAF, and

CLARK & GREEN,

Attorneys for D< fendant.
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United States of America,
, . ss.

District of Alaska.

Jennie Nodine, being first duly sworn, deposes and

says, that she is the defendant in the above-entitled ac-

tion; that she has heard read the foregoing answer and

knows the contents thereof; that the same is true of her

own knowledge, except as to those matters alleged on

her information and belief, and as to those matters

that she believes it to be true.

JENNIE M. NODINE.

Subscribed and sworn to before me this 27th day of

November, 1899.

ALONZO RAWiSON,

Judge.

In the Munieipal Court of Nome, Alaska.

C. E. HOXSIE,

Plaintiff,

vs.

JENNIE NODINE,

Defendant.
}

Reply.

Plaintiff, for reply to defendant's answer herein, denies

each and every allegation ; matter and thing of new mat-

ter in said answer set forth and contained.

Wherefore plaintiff demands judgment as prayed for

in his complaint herein.

HUBBARD, BEEMAN & HUME,
Plaintiff's Attorneys.
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United States of America, ^
Lss.

District of Alaska. J

C. E. Hoxsie, being first duly sworn, says that he is the

plaintiff in the above-entitled action; that he has heard

read the foregoing reply; that the same is true of his own

knowledge, except as to matters herein stated on

information and belief, and as to those matters he verily

believes it to be true.

C. E. HOXSIE.

Subscribed and sworn to before me this 28th day of

November, 1899.

[Seal] E. R. BEEMAN,
Notary Public, District of Alaska, U. S. A.

In the Municipal Court of Nome, Alaska, United States of

America.

Plaintiff,

C. E. HOXSIE,

vs.

JENNIE NODINE,
Defendant.

Notice.

To the Above-Named Defendant and Her Attorneys,

Messrs. Clark and Green, and Rosener & Pittman:

Notice is hereby given that the undersigned attorneys

for plaintiff will, on Saturday, December 2d, 1899, at ten

o'clock A. M. of that day, or as soon thereafter as counsel

can be heard, move this Court for an order herein, setting
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aside the default judgment entered herein on the 27th

inst.

Said motion will be based upon the files and records

herein, and upon the hereto attached affidavit.

Respectfully,

HUBBARD, BEEMAN & HUME,
Attorneys for Plaintiff.

Dated November 29th, 1899.

In the Municipal Court of Nome, Alaska, United States of

America.

C. E. HOXSIE,
Plaintiff,

vs.

JENNIE NODINE,
Defendant.

Affidavit of E. R. Beeman.

United States of America, 1

District of Alaska. J

ss.

E. R. Beeman, being first duly sworn, says: That he is

one of the attorneys for plaintiff herein; that the return

day of summons and time for defendant to appear is at

two o'clock, November 27th, 1899; that defendant appear-

ed by answer prior to that time; that at that time affiant,

as attorney for plaintiff, was present in Court and at his

request, and with consent of counsel for defendant, the

Court made an order in open court permitting and allow-

ing affiant all of the next day, that is to say, all of No-
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vember 28tli, 1899, in which to reply to the answer of the

defendant; that on the 27th day of November, affiant

drew up a written reply herein and had the same signed

and verified by the plaintiff herein about noon on the

28th inst. Affiant further states that he had business

before this Court set for hearing at four o'clock P. M. on

the 28th inst., at which time he wasi obliged to be pres-

ent; that he had intended to, and, as a matter of fact did,

file plaintiff's reply to defendant's answer herein, with

this Court at that time; and then learned and was in-

formed that one Green, one of defendant's attorneys, had

appeared before this Court at two o'clock P. M., on the

28th inst., and informed this Honorable Court that plain-

tiff had been by him allowed until two o'clock of that

date in which to answer, and that acting upon the rep-

resentation of said Green, this Court had entered a de-

fault judgment herein in favor of the defendant and

against the plaintiff; affiant further states that the time

allowed plaintiff in which to file his1 reply herein was not

limited to two o'clock of the 28th inst., but that he had

all of the 28th inst. in which to file his reply herein with

this Court; that the judgment entered herein is so en-

tered wrongfully, illegally and unlawfully, and if per-

mitted to stand will work a great hardship upon defend-

ant, and deprive him of his just rights; that plaintiff is

informed and believes, and affiant believes that plaintiff

has a good and just cause of action against defendant;

that the reply which plaintiff filed herein is simply a

general denial of new matter set forth in defendant's

answer.
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Further affiant saith not, except that this affidavit is

made for the purpose of securing an order of this Court

opening said judgment and setting aside said default,

and permitting plaintiff to proceed regularly under the

pleading now filed.

E. R. BEEMAN.

Subscribed and sworn to before me this 29th day of

November, 1899.

ALONZO RAWSON,
Judge.

[Endorsed] : Service of the within affidavit and

motion admitted by copy this 29th day of November,

ROSENER & PITTMAN and

CLARK & GREEN,

Attorneys for Defendant.

In the Municipal Court for Nome, District of Alaska.

The People of the Municipality of Nome, to the Chief

of Police, or any Deputy:

You are commanded to forthwith summon F. Johnson,

M. E. Button, Neil Yates, Al Cody, W. J. Mertaugh, C.

H. Pennington, Geo. Beaton, J. C. Muther, E. T. Baldwin,

Max Roth, Major Roth, and Charles Brown, to appear

before me at the courtroom in the city hall of Nome, at

the hour of 2 P. M., this day, to serve as jurors in the

cause of Hoxsie vs. Nodine.

ALONZO RAWSON,
Judge.
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/// the Municipal Court of Nome, Alaska, United States of

America.

0. E. HOXSIE,

Plaintiff,

vs.

JENNIE NODINE,

Defendant.

Writ of Restitution.

The Municipality of Nome, Alaska, U. S. A., to the Chief

of Police of said Municipality, or to any of his

Deputies

:

Whereas, a certain action for the forcible entry ami

detention of the following described premises, to wit:

That piece or parcel of land lying and being in the Muni-

cipality of Nome, Alaska, U. S. A., between the City

Hall, so-called on the west, First street of Anvil City

townsite, so-called, on the northerly side, the Dexter

Building, or Hoxsie's Saloon, and the strip of land on

which the same is situated on the easterly side, and th.'

Front street of Nome, so-called, on the south, lately triei

before me, wherein C. E. Hoxsie was plaintiff, and Jennie

Nodine was defendant, judgment was rendered on the 3d

day of January, A. D. 1900, that the plaintiff, C. E. Hox-

sie, have restitution of said premises, and also that he

recover costs in the sum of $30.50.

In the name of the Municipality of Nome, Alaska, U.
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S, A., you are therefore commanded hereby to cause the

defendant to be forthwith removed from said premises,

and that said plaintiff have restitution of the same; also

that you levy of the goods and chattels of said defendant,

and make the costs aforesaid and all accruing costs, and

of this writ make legal service and due return.

Witness my hand this 13th day of Jany., A. D. 1900.

ALONZO RAWSON,
Judge of the Municipal Court of Nome.

Writ of restitution served on the 12th day of Feb., A.

D. 1900, by delivering personally to Jennie Nodine, a

copy of said writ; one large tent and lumber attached

and advertised for sale on the 23d day of Feb., A. D. 1900.

W. M. EDDY,

Chief of Police.

Tent and foundation and lumber attached sold by

Chief of Police to highest} bidder, J. C. Muther, for

f197.50.

W. M. EDDY,

Chief of Police.

C. E. HOXSIE,

Plaintiff,

vs.

JENNIE NODINE, \

Defendant. /

Notice of Execution Sale.

Whereas, judgment herein in favor of plaintiff and

against defendant was entered in the above-named Court

on the 13th day of January, A. D. 1899, for the restitution
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of the premises described in the complaint in the above-,

entitled action, and for thirty dollars fifty cents costs,
t

and accruing costs1

; and

Whereas, a writ of restitution and execution was is-

sued herein by the above-named Court, directing me,

chief of police of the Municipality of Nome, Alaska, to

place plaintiff in possession of said property, and levy of.

the personal property of defendant sufficient to satisfy

the sum of forty-five dollars costs and disbursements and

accruing costs:

Now, therefore, by virtue of said writ, I, as chief of

police of the municipality) of Nome, Alaska, have levied,

upon and seized that certain tent and frame with wooden,

floor and sidings, the property of the above-named de-

fendant, situated and located on the property described

in plaintiff's complaint, in this action, to wit: Lying

southeast of the city hall, so-called, southwest of the^

Dexter Building, so-called, and partially in the Front

street of Nome, Alaska, and notice is hereby given that

I will, at the front door of said tent or building offer the

same for sale, at twelve o'clock noon, on Friday, Febru-

ary 2&d, A. D. 1900, and sell the same to the highest bid-

der for cash, for the purpose of satisfying said judgment.

W. M. EDDY,

Chief of Police of the Municipality of Nome, Alaska,

U. S. A.

Dated February 13th, A. D. 1900.
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No. 46.

Defendants' Identification No. 4.

In the Municipal Court of Nome.

C. E. HOXSIE,

v?.

\

Plaint iff.

JENNIE NODINE,
Defendant.

Verdict.

We, the jury, in the above-entitled action, find in favor

of the plaintiff and against the defendant; that the plain-

tiff is entitled to the possession of the property, mention-

ed in the complaint herein as having been unlawfully

entered upon by defendant.

E. T. BALDWIN.
Foreman.

Dated Jany. 3d, 1900.

A. J. CODY,

MAX BOTH.

M. R. BUTTON.

COLIN BEATON.

Be it further remembered that the foregoing bill of

exceptions was duly served, filed and presented for set-

tlement to the Honorable Arthur H. Noyes, in open

court at Nome on the 9th day of August, 1901, being a
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regular day in a special term of said court held at Nome
by the said Honorable Arthur H. Noyes, commencing

on the first day of May, 1901, and being the same term

at which said cause was tried. Said bill was so served

and presented within the time allowed by special order

of court.

Thereafter, on the 12th day of August, 1901, the mat-

ter of the settlement of said bill of exceptions came on

regularly to be hoard before said Honorable Arthur H.

Noyes at Nome, and thereupon said Arthur Ft. Noyes

signed and filed therein an order in relation thereto in

words and figures as follows:

UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division.

JENNIE M. NODINE,

Plaintiff and Defendant in Error,

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. G MUTHER,
Defendants and Plaintiffs in Error.

Order Staying- Proceedings With Reference to Settlement of Bill

of Exceptions.

Now at this time comes the plaintiff in error and

moves the Court to settle the bill of exceptions hereto-

fore presented to the Court and filed in said cause, the

same having been presented within the time allowed by

the Court for presenting the same, and plaintiff and de-
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fondant in error appearing in open court by Frank A.

Steel, her attorney, and the said Frank A Steel, acting

for said defendant in error, objects to the Court settling

or considering the bill of exceptions here presented to

the Court by the plaintiffs in error, on the ground and

for the reason that a copy of the same had not been

served on him, and sufficient length of time under the

rules of this Court to require him to appear and to au-

thorize the Court to settle the same, and that he had not

had sufficient notice under the rules of the time set for

the settlement of said bill of exceptions, and it appear-

ing to the Court that the Judge of this Court is about

to leave Nome City temporarily, and will leave prior to

the expiration of the time fixed by the rules of the

Court for the giving of notice to settle said bill of ex-

ceptions, and good cause appearing to the Court there-

for; it is

Ordered that all proceedings on appeal and with refer-

ence to> the settlement of said bill of exceptions and the

enforcement of the judgment in said action is hereby

stayed until the return of said Judge of this Court to the

District of Alaska, Second Division, and within the

jurisdiction thereof, and that the time for the settle-

ment of said bill of exceptions and the filing of the cita-

tion, assignment of errors and writ of error, and under-

taking on appeal be, and the same is hereby, suspended

until the return of the Judge of this Court to the Dis-

trict of Alaska, Second Division.

Done in open Court this 12th day of August, 1901.

ARTHUR H. NOYES,

District Judge.
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Filed in the United States District Court. August

12th, 1901. H. G. Steel, Clerk. By H. C. Gordon,

Deputy. S

Be it further remembered that the next special term

of said court held at Nome, Alaska, commenced on the

7th day of October, 1901, and afterwards on the 4th day

of January, 1902, being- a regular day of said term last

aforesaid, the matter of the settlement of said bill of

exceptions was regularly brought on for hearing, and

an order signed and filed in relation thereto, in words

and figures as follows:

In the United States District Court, in and for the District

of Alaska, Second Division.

JENNIE M. NODINE,

Plaintiff,

vs.

CHARLES HOXSIE, WM. M. EDDY|

and J. C. MUTHER,
Defendants.

Order Continuing Hearing of Application for Settlement of Bill

of Exceptions.

Now. at this time, at a special term of the above-en-

titled court, which convened at Nome, in the Second

Division, District of Alaska, on the 7th day of October,

A. D. 1901, this cause coming on to be heard on the ap-

plication of Ira D. Orton, attorney for Charles Hoxsie,

and James E. Fenton, attorney for defendant J. C.

Muther and W. M. Eddy, for an order of this Court set-
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tling and certifying to the bill of exceptions heretofore

prepared, presented and filed by the above-named de-

fendants for settlement, and the Court having: consid-

ered said application:

It is ordered and adjudged tbat the hearing of said

application to settle the said bill of exceptions be, and

the same is hereby, continued until the first day of the

next special term of the above-entitled court, to be held

on the 17th day of February, A. D. 1902, or as soon

thereafter as said Court shall convene.

Done in open court this 4th day of January, A. D.

1902.

JAMES WICKERSHAM,
Judge.

Filed in United States District Court, Jan. 4th, 1902.

Be it further remembered that thereafter, on the 11th

day of February, 1902, a petition and morion for the

settlement of said bill of exceptions was: served and filed

herein in words and figures as follows:

In the United States District Court for the District of Alaska,

Second Division.

JENNIE M. NOD1NE,

Plaintiff,

vs.

C. E. HOXSIE et al.,

Defendants.

Petition and Motion for Settlement of Bill of Exceptions.

Come now the defendants im the above-entitled action

and petition and move the Honorable James Wicker-
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sham, Judge of the United States District Court, Dis-

trict of Alaska-, to settle and allow the bill of exceptions

heretofore served, filed and presented for settlement in

the aibove-entitled action, and in support of this peti-

tion and motion allege and show as follows:

That the above-entitled action was tried on the 4th

and 5th days of Juue, 1901, at a special term of the

above-entitled court held at the town of Nome, District

of Alaska, commencing on the 1st day of May, 1901, be-

fore Honorable Arthur H. Noyes, Judge of said Court,

arid a jury, and resulted in a verdict and judgment in

favor of plaintiffs and against the defendants for the

sum of |5,000 and costs of suit. That said verdict was

returned into court on the 5th day of June, 1901, and

judgment was thereafter on the 31st day of July, 1901,

duly entered and docketed in the clerk's office of said

court.

That thereafter and on the 9th day of August, 1901

(being a regular day of said special term), the said de-

fendants duly served on plaintiff's attorney within the

time allowed by special order of Court a draft of a bill

of exceptions in said action, and afterwards within the

time allowed by special order of Court and on the 9th

day of August, 1901 (being a regular dsiy of said special

term), the said defendants duly presented said bill of

exceptions to the Honorable Arthur H. Noyes in open

court and prayed for a settlement of said bill.

The defendants further show that on the 12th day of

August. 1901 (being a regular day in said special term),

the matter of the settlement of said bill of exceptions

came on for hearing in open court, whereupon an order
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in relation thereto was signed and filed by said Honor-

able Arthur H. Noyes, a copy of which is hereto annexed

marked Exhibit "A."

The defendants further show that the said Honorable

Arthur TI. Noyes on the day of the signing of the order

last aforesaid adjourned court and thereafter, on August

:14th, 1901, left the District of Alaska, and has never

returned thereto.

That by authority of the Attorney General of the

United States the Honorable James Wickersharn, one

of the Judges of the United States District Court for the

District of Alaska, afterwards proceeded to the Town of

Nome in said Second Division, District of Alaska, and

after giving legal notice thereof on October 7ih, 1901,

opened and is still holding at Nome a special term of

the said United States District Court for the District of

Alaska, Second Division. That on the 4th day of Jan-

uary, 1902, being a regular day in said special term com-

mencing on October 7th, 1901, the matter of the settle-

ment of said bill of exceptions was regularly brought

on to be heard in open court before said Honorable

James Wiekersham, counsel for the respective parties

being present, whereupon an order in relation thereto

was made and filed herein, a copy of which is hereto

annexed and made a part hereof, marked Exhibit "B."

That another special term of said court will be opened

and held by said Honorable James Wiekersham, at the

town of Nome by said commencing on the 17th day of

February, 1902, and due notice thereof has been given as

by law required.

Said defendants further show that they have duly sued
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out a writ of error to the United States Circuit Court
of Appeals to correct the judgment aforesaid, but they
are unable by reason of said bill of except ioDS being un-

settled to file the record thereof in said Appellate Court

or bring the said cause on for hearing in said Appellate

Court. That the evidence in said cause and all proceed-

ings therein were at the trial thereof taken in steno-

graphic notes by the reporter of said Court, and said

bill of exceptions conforms thereto and is a true

bill of exceptions and the correctness of the same can

easily be verified. That the plaintiff's counsel have

never served or filed herein any amendments or objec-

tions to said bill of exceptions or to the settlement or

allowance of the same.

Defendants further show that they have no means of

knowing when the said Honorable Arthur H. Noyes will

return, if ever, to the District of Alaska, and that owing

to his long-continued absence he is under such disability

as is mentioned in section 953 of the Kevised Statute-:

of the United States providing for the settlement of a

bill of exceptions by another Judge. That if said bill

of exceptions be not speedily settled the defendants will

be deprived of their right to have said cause reviewed

in said Appellate Court and are otherwise remediless in

the premises.

And said defendants therefore petition and move said

Honorable James Wickersham that on said 17th day of

February, being the day to which the matter of the

settlement of said bill of exceptions has been continued,

the said bill of exceptions be by said Judge examined
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and settled and certified as defendants' bill of excep-

tions in said action.

Dated at Nome. Alaska, February 11th, 1902.

W. T. HUME,
IRA D. ORTON,

Attorney for Defendant Hoxsie.

JAS. E. FENTON,

Attorney for Defendants, Muther and Eddy.

(Here were attached the exhibits referred to in ti e

foregoing petition and motion, being the two orders

hist hereinbefore set forth.)

Be it further remembered that the matter of the set-

tlement of said bill of exceptions came on regularly to

be heard in open court, Honorable James Wickersham

presiding, on the 17th day of February 1002, at Nome,

at a special term of said Court beginning on said 17th

day of February, 1902, and counsel for the defendants

having presented said petition and motion hereinabove

<set forth, and the same having been argued by counsel

for both plaintiff and defendants, and it appearing to

the Court that the facts stated in said petition and mo-

tion are true, aud that the Honorable Arthur H. Noyes,

being the Judge who tried this case, is now under such

disability as is mentioned in section 953 of the Revised

Statutes of the United States, as amended on the 5th

day of June, 1900, and it appearing for that reason that

said Honorble Arthur H. Noyes is unable to settle said

bill of exceptions, and owing to the fact that all the

evidence aud proceedings in said cause were taken in

stenographic notes, the undersigned Judge being able
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to ascertain that said bill of exceptions is a true bill

of exceptions, the same is hereby allowed, settled and
certified as the defendants' bill of exceptions in the

ab-we-enl itled action.

I furtber certify that the same contains a full and
ttrue statement of the evidence of each and every wit-

ness produced upon the trial of said cause and all of tbe

testimony in said cause, and the objections made to tbe

introduction of testimony as the same appears therein,

and the motions made and all objections to said testi-

mony, together with the rulings of the Cmrt upon said

objedions and motions, aud the exceptions taken and al-

lowed by said rulings, and that it also contains the ex-

cepiions taken by the defendants to the instructions

given and refused by the Court.

The plaintiff's counsel objected and excepted to the

settlement of said bill upon the ground that the same

could only be settled by the Judge who tried the cause.

Done in open Court at Nome, Alaska, thi« 21st day of

February, 1902.

JAMES WICKERSHAM.

Judge of the District Court, District of Alaska.

Due service of the within bill of exceptions duly, by

service of a copy thereof, duly certified by W. T. Hume,

of attorneys for defendants and appellants, is hereby ad-

mitted this 9th day of August, A. D. 1901.

FRANK A. STEELE,

Attorney for Plaintiff.

[Endorsed]: Jennie M. Nodine, vs. Ciias. E. Hoxsie

et al. Rill of Exceptions. Filed August 9th, 1901. H.

G. Steel, Clerk. G. C. Gordon, Deputy. Refiled by or-
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<ler of Court on February 21, 1902, after Bill of Excep-

tions settled. H. G. Steel, Clerk. By John T. Reed,

Deputy.

In the District Court for the District of Alaska, Second

Division.

JENNIE M. NODINE,

Plaintiff and Respondent,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER,

Defendants and Appellants.

Petition for Writ of Error.

In the Circuit Court of Appeals for the Ninth Judicial

Circuit.

To the Honorable ARTHUR H. NOYES, Judge of the

District Court for the Distrirt of Alaska, Second

Division:

The petition of Charles E. Hoxsie, William M. Eddy

and J. C. Muther shows to this Honorable Court, as fol-

lows:

That your petitioners are the defendants in the above-

named cause; that there was entered at a term of Court

held at Nome in the District of Alaska, beginning on the

15th day of May, A. D. 1901, final judgment upon the

verdict of the jury on the 31st day of July. A. D. 1901,

wherein the plaintiff was adjudged entitled to a judg-

ment against the defendants for the sum of five thou-

sand dollars, and the said judgment exceeds in amount
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the sum of five hundred dollars, which said judgment

and proceedings incident thereto are erroneous in many
particulars, to the great injury of the defendants, your

petitioners. That manifest error has been made in this

case in rendering said judgment to the j>reat damage and

injury of your petitioners, as the same more fully ap-

pears in the assignment of errors and bill of exceptions

filed herein and herewith.

Wherefore, in order that your petitioners have relief

in the premises and for an opportunity to show the er-

rors complained of your petitioners pray that they may

be allowed a writ of error in said cause, and that upon

the giving by your petitioners of a bond, as by law re-

quired, they be permitted to prosecute their writ of

error in the United States Circuit Court of Appeals for

the Ninth Judicial Circuit, and that a transcript of the

records, proceedings and all papers in this cause, duly

authenticated, be transmitted to the Honorable Circuit

Court of Appeals for the Ninth Judicial Circuit, holding

terms at San Francisco, California, to determine said

writ of error.

CHARLES E. HOXS1E,

WILLIAM M. EDDY and

J. C. MOTHER,

ByW. T. HUME,
E. R. REEJMAN,

J. E. FESTON,
Their Attorneys.
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United States of America,

),ss.District of Alaska.

Due service of the within petition for writ of error 13

hereby accepted in the District of Alaska, this 12th day

of August, A. D. 1901, by receiving a copy thereof, duly

certified to as such by W. T. Hume, one of the attorneys

for the defendants and appellants.

FRANK A. STEELE,

Attorney for Plaintiff and Respondents.

[Endorsed]: No. 45. District Court, District of Alas-

ka, Second Division. Jennie M. Nodine, riaintift' and

Respondent, vs. Charles E. Hoxsie, William M. Eddy and

J. C. Muther, Defendants and Appellants. Petition for

Writ of Error. Filed in the office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska, Aug. 12, 1901. H. G. Steel, Clerk.

By TI. C. Cordon Deputy Clerk.

In the. United States District Court, in and for the District

of Alaska, Second Division.

JENNIE M. NODINE,

Plaintiff,

vs.

CHARLES HONSIE, WM. M. EDDY|

and J. C. MUTHER,
Defendants.

Assignment of Errors.

Come now the above-named defendants, Charles Hox-
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sie, W. M. Eddy and J. C. Mutber, by and through their

attorneySj W. T. Hume, E. R. Beeman and J. E. Fenton,

and say that in the records and proceedings and trial of

the above-entitled cause, there is manifest error affect-

ing the substantial rights of the defendants, to their in-

jury, as follows:

I.

That the Court erred in overruling the objections of

the defendants thereto, and admitting the testimony of

the plaintiff, Jennie M. Nodine, wherein the said plain-

tiff testified in substance that the value of the blankets

in the tent was not less than $7 or $8, and as to the

amount of lumber that was used in building the lodg-

ing-house and the value of the lumber at the time it was

alleged the defendant, Eddy, removed the tent and the

frame, and as to how much she paid for the lumber that

was used in the building.

II.

That the Court erred in overruling the defendants'

objection thereto and admitting the testimony of the

plaintiff, Jennie M. Nodine, wherein the said plaintiff

testified in answer to the interrogatory propounded to

her, that the value of her lodging-house to her net per

month from the time of her opening it in July or Au-

gust, 1890, to the 28th day of February, 1900, was about

•lf'250 (two hundred and fifty dollars) per month. That

s>ie rented bunks at $1 (one dollar) per day, and gen-

erally had from twenty-five to thirty men occupying

them each dav.
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III.

That the Court erred in overruling; the objection of the

defendants thereto and admitting the testimony of the

witness, Jennie M. Nodine, wherein the said witness

testiiied in answer to the interrogatory propounded to

her, that the value of the possessory right of the prop-

erty on the 28th day of February, 1900, was worth to

her quite a value because she was running quite a large

lodging-house, and that she had come in for the purpose

of running such a lodging-house, and was intending to

run it until spring.

IV.

That the Court erred in overruling the motion of the

defendants, and each of them, made by their attorney,

W. T. Hume and James E. Fenton, to direct the jury

to return a verdict, first, that there was no evidence to

sustain the allegations of the complaint:

First.—That there is no evidence to sustain the alle-

gations of the complaint against the defendants.

Second.—Upon the ground that there is a fatal and a

total variance between the allegations of the complaint

and the proof submitted.

Third.—That this is a joint action against the defend-

ants for an alleged joint conversion, or tort, and that

the evidence is wholly insufficient to show any joint

liability or joint conversion, or tort, on the part of the

defendants.

Fourth.—That there is no evidence whatever that the

defendant Hoxsie took any part in or participated in

the alleged conversion or tort.
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Fifth.—That the evidence is wholly insufficient to

show that the defendant Mutiher took any part in the

alleged destruction of the property of plaintiff, or the

alleged conversion of the same.

Sixth.—That the evidence shows that if any of said

property was converted or destroyed by anyone, it was

'by the defendant, William M. Eddy, and without the

knowledge, consent or direction of either of the other

defeudants.

V.

That the Court erred in overruling' the motion of the

defendants, by their attorneys, W. T. Hume and James

E. Fenton, for a nonsuit, for the reason and upon the

ground

:

First.—That the evidence is insufficient to justify a

verdict for plaintiff and against these defendants.

Second.—That the action is a joint action, and there

is no evidence of a joint conversation of the property

described in the complaint.

Third.—For the reason that there is no evidence that

the defendant Hoxsie participated in the removal or

conversion or the destruction of the property named and

described in the complaint.

Fourth.— For the reason that there is a total and i

fatal variance between the allegations of the complaint

and the proof submitted.

Fifth.—That the evidence is wholly insufficient to

show that the defendant Muther took any part in the

alleged destruction of the property of plaintiff, or the

aliened conversion of the same.
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Sixth.—That the evidence shows that if any of said

property was converted or destroyed by any one, it was

by the defendant William M. Eddy, and without the

knowledge, consent or direction of cither of the other

defendants.

VI.

Thai the Court erred in restricting tlhe offer of the

defense of the exhibits mentioned in the bill of excep-

tions, and being the records and files and pleadings in

the case of Hoxsie vs. Nodine, pending and tried in the

Municipal Court of the Municipality of Nome, which

offer was made while the witness Alonzo Kawson was

on the witness stand, wherein the Court restricted the

said evidence, and the effect thereof of the said exhibits

to only be considered by the jury for the purpose of re-

butting or reducing any evidence tending to show gross

negligence, oppression or malice on the part of the said

defendants, and not permitting said exhibits to be read

in evidence and considered by the jury as a defense to

said act ion and support of the allegations of the answer

of the defendants, alleging an arbitration and settle-

ment of the controversy between the parties to this ac-

tion and in bar of the action.

VII.

That the Court erred in sustaining the objections of

the plaintiff and excluding the testimony of Alonzo

Uawson, offered by the defendants, wherein the said

Alonzo Rawson was asked as to who demanded a jury

in the case on trial before him in the Municipal Court in

ihe case of Floxsie vs. Nodine, which evidence was of-
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ferod to support the allegations in the answer of an

arbitration and settlement and consent to such arbitra-

tion.

VIII.

That the Court erred in restricting the offer of the

defendants and the weight to be given to the exhibit

marked "Defendants' Exhibit No. 0," being the char

ter of the Consent Government of Nome, in ruling and

restricting the same to be considered only in mitigation

of damages, and in overruling the offer of the defend-

ants of such charter, for the purpose of showing an arbi-

tration between the parties, sustaining the allegations

in the answer
3
with reference thereto.

IX.

That the Court erred in sustaining the objections of

the plaintiff and overruling the offer of the defendants,

and in refusing to permit the witness T. 1). Cashel to

answer (.lie interrogatory propounded with reference to

whether or not the city council of the city of Nome, or

Municipality of Nome had taken any official action with

reference to the existence of the tent in controversy in

the public street prior to its removal, when the defend-

ants desired to prove that the tent occupied public

street, and had been ordered removed by the consent

government, and defendants in their action were in no

way responsible for the removal of the same.

X.

That the Court erred in sustaining the objections of

the plaintiff thereto and in refusing to permit the wit-

ness, Alonzo Raw^son, when recalled on behalf of the dfe.
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fendants, to testify as to whether or not, at the time of

the appearance of the plaintiff Jennie M. Nodine, as de-

fendant in the Municipal Court in the case of Hoxsie

vs. Nodine, made any protest or objection to the juris-

tion of the Municipal Court, or to the Municipal Court

entering upon the trial and conducting- the trial by the

Court of the case of Hoxsie vs. Nodine, which evidence

was offered as tending to support the allegations of the

answer of an arbitration and the consent thereto.

XI.

That the Court erred in sustaining the objections of

the plaintiff to the introduction of the paper marked

"Defendants' Identification No. 1," 'being a bill of sale

from Chief of Police Eddy to defendant Muther. and ex-

cluding the testimony with reference thereto, which tes-

timony was offered by defendant Muther in support of

the allegations of his answer, as he was in no way re-

sponsible for the conversion or destruction of the tent,

the property of plaintiff, and that the said defendant

Muther came into the lawful possession of the property,

and a demand for the same was necessary.

XII.

That the Court erred in giving the jury the following

instructions:

"I charge you that the writ issued out of that so-called

Court was void and without authority of law, and that

it was not a protection to them, or either of them, and

did not authorize them, or either of them, to enter upon

premises of plaintiff, or to sell or to remove her personal

property, or to destroy her business. And that the de-
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fondants Hoxsie and Muther took such part in the pro-

tended legal proceedings and in the removal and de-

struction of plaintiff's property and business as to make

them equally liable with the defendant Eddy."

To the giving of which instructions, the defendants, by

their counsel, then and there excepted, which exception

was allowed by the Court.

XIII.

That the Court erred in giving the jury the following

instructions:

"I charge you that in this case the plaintiff is entitled

to recover her actual damages—that is, such a sum of

money as would fairly and reasonably compensate her

for the loss and injury to her personal property and the

destruction of her business; and if you conclude from

the evidence that the conduct of the defendants was

malicious in removing or destroying her property, ex-

emplary or punitive damages may be given in addition

to the actual damages sustained, a,s a kind of punish-

ment to the defendants, with a view to preventing simi-

lar wrongs in the future. Such damages are given in

the cases where the evidence shows malice, gross negli-

gence or oppression on the part of the defendants; and

if in this case you find from the evidence such an ele-

ment entering into the conduct of the defendants, it is

your right and privilege to give to the plaintiff, in addi-

tion to her actual damage, such a sum as exemplary

damages as in your judgment is just and proper under

all the circumstances of the case."

To the giving of such instructions, the defendants, by
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their counsel, then and there excepted, which exception

wais allowed by the Court.

XIV.

That the Court erred in giving the following instruc-

tions:

"The Court has allowed the introduction of the rec-

ords of the so-called Municipal Court, together with the

evidence showing the existence in Nome of a consent

government, for the purpose solely of rebutting the evi-

dence, if any there be, or infc'rences from the evidence,

if such may ibe drawn of malice, gross negligence or op-

pression on the part of the defendants, and for the pur-

pose of overcoming or reducing any sum that you may

find due plaintiff as exemplary or punitive damages."

To the giving of which instruction and the limitation

of the effect of the evidence therein referred to, the de-

fendants then and there excepted, which exception was

allowed by the Court.

XV.

That the Court erred in giving the jury the following

instructions: i

"The only question for your consideration is the value

of the property that was taken or removed or converted

by these defendants, and I charge you that they are all

jointly liable. You will make such an estimate as will

be the plaintiff's actual damages for the conversion and

removal of her property, and in addition such reasonable

sum as is just and right to compensate her for the loss

of her business, which was destroyed. That is the
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actual damage, and tliat amount of money you arc bound

to return in any event in this case."

To the giving of which instructions, the defendants

then and there excepted, which exception was allowed

by the Court.

XVI.

That the Court erred in refusing to give the follow-

ing instructions requested by the defendants, to which

refusal of the Court to give the same, the defendants

then and there excepted, which exception was allowed

by the Court:

"I further instruct you that the plaintiff in this case,

having alleged in heti complaint a joint tort, and a joint

conversion and destruction by the defendants jointly of

the personal property of the plaintiff therein described,

she must prove by a preponderance! of the evidence that

the personal property of the plaintiff described in the

complaint, or some part thereof, was wrongfully taken

or converted, or destroyed by the defendants acting In

concert and jointly, and unless you find from a pre-

ponderance of the evidence that, the defendants, acting

in concert and jointly, wrongfully destroyed or converted

the personal property of plaintiff described in the com-

plaint, then the plaintiff cannot recover in this action,

and you must return a verdict in favor of the defend-

ants."

XVII.

That the Court erred in refusing to give the follow-

ing instructions requested by the defendants:

"I further instruct you that if .you find from a pre-

ponderance of the evidence that the defendants, acting
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jointly and in concert, wrongfully destroyed or converted

the property of plaintiff described in the complaint,

then I instruct you that the measure of damages of the

plaintiff is the actual value of the property so destroyed

or converted at the time the same was destroyed or con-

verted."

To which refusal of the Court to give said instructions

tihe defendants then and there excepted, which excep-

tion was allowed by the Court.

XVIII.

That the Court erred in refusing to give the follow-

ing instructions requested by the defendants:

"I further instruct you that the measure of damages

of tbe plaintiff in this case that she is entitled to recover

against the defendant, J. G. Muther, is the actual value

of the property described in the plaintiff's complaint, if

any, which the defendant J. C. Muther purchased and

took possession of at the time the said defendant Muther

took possession of the same.''

To which refusal of the Court to give said instruction

defendants then and there excepted, which exception

was allowed by the Court.

XIX.

That the Court erred in refusing to give the follow-

ing instructions requested by the defendants:

"I further instruct you that if you find from a pre-

ponderance of the evidence that the defendant, W. M.

Eddy, at the time alleged in the complaint, unlawfully

and wrongfully took possession of or destroyed the prop-

erty of plaintiff described in the complaint, or any part
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thereof, but do not find from a preponderance of the evi-

dence that either the defendant Hoxsie or Muther in any

way participated in or assisted the said Eddy in taking

possession of the same, then I instruct you that the plain-

tiff having alleged a joint conversion of the property de-

scribed in the complaint, she cannot recover, and your

verdict shall be for the defendant."

To which refusal of the Court to give said instruction

defendants then and there excepted, which exception

was allowed by the Court.

XX.

That the Court erred in overruling the motion for new

trial made by the defendants and each of them.

XXI.

That the Court erred in rendering judgment upon the

verdict against the defendants and in favor of plaintiff.

Wherefore, defendants pray that the judgment ren-

dered against them in the above-entitled court and cause,

be reversed, set aside, and held for naught, and said

case be remanded to the District Court of the District

of Alaska, Second Division, for retrial, according to the

decisions and rulings of the Circuit Court of Appeals,

and for such other and further reasons as they may be

entitled1 to have.

W. T. HUME and

JAMES E. FENTON,
Attorneys for Defendants, Plaintiff in Error.
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United States of America 1

^ss.

District of Alaska.
J

Due service of the within assignment of errors is here-

by accepted in the District of Alaska, thisi 12th day of

August, A. D. 1901, by receiving a copy thereof, duly cer-

tified to as such by W. T. Hume, one of the attorneys for

defendants.

FRANK A. STEELE,

Attorney for Plaintiff and Respondent.

[Endorsed] No. 45. United States District Court, for

the District of Alaska, Second Division. Jennie M. No-

dine, Plaintiff, vs. Chas. E. Hoxsie, W. M. Eddy and J.

C. Muther, Defendants. Assignment of Errors. Filed

in the office of the Clerk of the United States District

Court, Second Division, at Nome, Alaska. August 12,

1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.

In the District Court for the District of Alaska, Second Di-

vision.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE and WILLIAM
M. EDDY and J. C. MUTHER,

Defendants.

Undertaking on Writ of Error.

Know all men by these presents, that we, Charles E.



vs. Jennie M. Nodine. 187

Hoxsie, W. M. Eddy, J. C. Muther as principals, and

Frank Osborn and Charles Thompson, as* sureties, are

held and firmly bound unto Jennie M. Nodine, the plain-

tiff above named and defendant in error, in the full and

just sum of , to be paid to the said Jennie M.

Nodine, her heirs, executors, administrators, and assigns,

to which payment, well and truly to be made, we bind

ourselves, our heirs, executors and administrators, joint-

ly and severally by these presents.

Sealed with our seals and dated this 12th day of Au-

gust, A. D. 1901.

Whereas, lately, at a term of the above-entitled court,

held at Nome, District of Alaska, in an action depend-

ing in the said District Court, District of Alaska, Second

Division, between Jennie M. Nodine, plaintiff therein

and Charles E. Hoxsie and William M. Eddy and J. C.

Muther, defendants therein, a judgment was rendered

against the said defendants for the full sum of six thou-

sand five hundred dollars, and the said defendants hav-

ing prosecuted a writ of error in the Circuit Court of

Appeals for the Ninth Judicial Circuit to reverse the

judgment aforesaid, and a citation having issued directed

to the said Jennie M. Nodine, citing and admonishing t<>r

to be and appear at the Circuit Court of Appeals for the

Ninth Judicial Circuit, to be holden at the city of San
Francisco, State of California, on the 9th day of Septem-

ber, 1901, and

Whereas, the above-entitled Court has issued an or-

der granting a supersedeas, and staying the execution

thereon

:
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Now, the condition' of this obligation is such that if the

said Charles E. Hoxsie, and William M. Eddy, and J. C.

Muther shall prosecute their writ of error to effect, and

shall answer all judgments, damages and costs, if they

shall fail to make their plea good, then the above obli-

gation to be void; else to remain in full force and effect.

W, M. EDDY. [Seal]

C. E. HOXSIE. [Seal]

J. C. MUTHER. [Seal]

FRANK OSBORN. [Seal]

CHAS. THOMPSON. [Seal]

R. J. ENGLISH. [Seal]

United States of America, I

District of Alaska. J

I, Charles Thompson, I, Frank Osborn, and I, R. J.

English each being duly sworn, deposes and says: That

I am worth the sum of six thousand five hundred dollars,

over and above all just debts and liabilities, and exclus-

ive of property exempt from execution.

R. J. ENGLISH.

FRANK OSBORN.

CHAS THOMPSON.

Subscribed and sworn to before me this 12th day of

August, A. D. 1901.

[Seal] JAMES E. FENTON,
Notary Public, Dictrict of Alaska.

[Endorsed] : No. 45. District Court, District of Alas-

ka, Second Division. Jennie M. Nodine, Plaintiff, vs.
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Charles E. Hoxsie, and Win. M. Eddy and J. C. Muther,

Defendants. Undertaking on Appeal. Approved Au-

gust 12th, 1901. Arthur H. Noyes, Judge of the District

Court, for District of Alaska, Second Division. Filed in

the office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. August 12,

1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.

In the District Court for the District of Alaska, Second Di-

vision.

JENNIE M. NODINE,

Plaintiff,

vs.

CHARLES E. HOXSIE and WILLIAM

!

M. EDDY and J. C. MUTHER,

Defendants.

Order Allowing Writ of Error.

In the Circuit Court of Appeals, for the Ninth Judicial

Circuit.

Now, on this 12th day of August, A. D. 1901, come the

defendants, Charles E. Hoxsie and William M. Eddy

and J. C. Muther, by their attorneys, W. T. Hume and

E. R. Beeman and James E. Fenton, and file herein and
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present to the Court their petition for the allowance of

a writ of error intended to be urged by them, praying al-

so for a transcript of the records, proceedings and papers'

upon which the judgment herein was rendered, together

with the papers, records and files in said cause, duly au-

thenticated may be sent to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit, and that

such other and further proceedings may be had as may

be proper in the premises.

In consideration whereof, the Court does allow the said

writ of error.

Done in open court, at Nome, Alaska, this 12th day of

August, A. D. 1901.

ARTHURi H. NOYES,

Judge of the District Court, for the District of Alaska,

Second Division.

[Endorsed] : No. 45. District Court, District of Alas-

ka. Second Division. Jennie M. Nodine, Plaintiff, vs.

Charles E. Hoxsie, and William M. Eddy and J. C. Muth-

er, Defendants. Order Allowing Writ of Error. Filed

in the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Au-

gust 12, 1901. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.
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In the District Court for the District of Alaska, Second Di-

vision.

JENNIE M. NODINE,

Plaintiff and Defendant in Error,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY and J. C. MUTHER.

Defendants and Plaintiffs in Error.

Writ of Error (Copy).

The President of the United States, To the Honorable

ARTHUR H. NOYES, Judge of the District Court,

for the District of Alaska, Second Division; Greet-

ing:

Because of the records and proceedings, as also of the

rendition of the judgment on a plea which is in the

said District Court, for the District of Alaska, Second

Division, before you, between Jennie M. Nodine, plain-

tiff, and Charles E. Hoxsie, William M. Eddy, and J. C.

Muther, defendants, a manifest error hath happened to

the great damage of the said Charles E. Hoxsie, William

M. Eddy and J. C. Muther, plaintiffs in error, as by their

petition, assignment of errors and bill of exceptions ap-

pears :

We, willing that error, if any hath happened, should

be duly corrected and full and speedy justice done to
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the parties in that behalf, do command you, if judgment

be therein given, that then, under your seal, distinctly

and openly, you send the record and proceedings afore-

said, with all thingst concerning the same to the United

States Circuit Court of Appeals, for the Ninth Judicial

District, together with this writ, so that you have the

same at San Francisco, in the State of California, on the

9th day of September, A. D. 1901, being the second Mon-

day in September, 1901, at the said court, to be then

and there held that the record and proceedings aforesaid

being inspected the said United States Circuit Court

of Appeals, for the Ninth Judicial Circuit may cause

further to be done therein to correct that error what of

right and according to the laws and customs of the Uni-

ted States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 12th day of August, A. D. 1901.

Witness my hand and the seal of the District Court for

the District of Alaska, Second Division.

H. G. STEEL,

Clerk of the District Court, for the District of Alaska,

Second Division.

It is hereby ordered that the above writ be allowed.

ARTHUR H. NOTES,

Judge of the District Court, for the District of Alaska,

Second Division.

[Endorsed] : No. 45. In the United States District

Court, for the District of Alaska, Second Division. Jen-

nie M. Nodine, Plaintiff and Defendant in Error, vs.
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Charles E. Hoxsie, William M. Eddy, and J. C. Muther,

Defendants and Plaintiffs in Error. Writ of Error.

Lodged Copy. Filed in the office of the Clerk of the Uni-

ted States District Court, Alaska, Second Division, at

Nome, Alaska, August 12, 1901. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.

In the United States District Court for the District of

Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs. /

CHARLES E. HOXSIE, WILLIAM M
EDDY and J. C. MUTHER,

Defendants.

Undertaking on Writ of Error.

Know all men by these presents, that we, Chnrlie E.

Hoxsie, W. M. Eddy and J. C. Muther, as principals, and

Frank Osborn, James A. Gibson and 1\. J. English, as

sureties, are held and firmly bound unto Jennie M. No-

dine, the plaintiff above named and defendant in error,

in the full sum of six thousand five hundred dollars, to

be paid to the said Jennie M. Nodine, her heirs, execu-

tors, adminstrators and assigns, to which payment, well

and truly to be made, we bind ourselves, our heirs, ex-

ecutors and administrators, jointly and severally by

these presents.

Sealed with our seals and dated this 21 st day of Octo-

ber, A. D. 1901.
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Whereas, lately, at al term of the above-entitled court

held at Nome, District of Alaska, in an action pending

in the said District Court, District of Alaska, Second

Division, between Jennie M. Nodine plaintiff therein,

and Charles E. Hoxsie and William Eddy and J. C.

Aluther, defendants therein, a. judgment was rendered

against the said defendants for the full sum of $6,500,

and the said defendants, having procured a writ of error

to the United States Circuit Court of Appeals for the

Ninth Circuit to reverse the judgment aforesaid, and a

citation having issued therein directed to the said Jen-

nie M. Nodine, citing and admonishing her to be and

appear at a Circuit Court of Appeals for the Ninth Cir-

cuit, to be holden at San Francisco, in the State of Cali-

fornia, on the 9th day of September, 1901, and the Court

having made an order fixing the amount of bond to be

given on said appeal to operate as a supersedeas at the

sum of six thousand five hundred dollars:

Now, the condition of this obligation is such that if

the said Charles E. Hoxsie, William M. Eddy and J. C.

Aluther shall prosecute their writ of error to effect and

answer all damages and costs if they shall fail to make

their plea good, then the above obligation to be void;

else to remain in full force and effect.

J. C. MUTHER,
By JAMES E. FENTON,

.' Attorney for Muther.

W. M. EDDY. [Seal]

C. E. HOXSIE. [Seal]

FRANK OSBORN. [Seal]

JAMES A. GIBSON. [Seal]

R. J. ENGLISH. Seal]
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United States of America,
. ss.

District of Alaska.

Frank Osborn, James A. Gibson and R J. English,

being each duly sworn, each for himself says:

That he is a resident within the District of Alaska;

that he is not a counselor or attorney at law, marshal,

deputy marshal, commissioner, clerk of any court, or

other officer of any court. That he is worth the sum of

six thousand five hundred dollars, over and above ail

debts and liabilities and exclusive of property exempt

from execution.

FRANK OSBOItN.

JAMES A. GIBSON.
1 R. J. ENGTISH.

Subscribed and sworn to before me this 21st day of

October, A. D. 1901.

[Seal] JOHN T. REED,

Deputy Clerk United States District Court, District of

Alaska, Second Division.

[Endorsed]: The within bond is approved as to form,

amount and sufficiency of sureties thereon.

Done in open court at Nome, Alaska, the 21st day of

October, 1901.

JAMES WICKERSDTAM,

Judge District Court, District of Alaska, Second Di-

vision.
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[Endorsed]: No. 45. District Court, District of

Alaska, Second Division. Jennie M. Nodine, Plaintiff,

vs. Charles E. Hoxsie, Win. M. Eddy and J. C. Muther,

Defendants. Undertaking. Filed in the office of the

clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. October 22, 1901. H.

G. Steel, Clerk. By H. G. Steel, Deputy Clerk.

Clerk's Certificate to Transcript.

United States of Ameru

District of Alaska.

ica, |r
I, Harry G. Steel, clerk of the United States District

Court for the District of Alaska, Second Division, do

hereby certify that the foregoing contains true and cor-

rect copies of the complaint, answer of defendant, J. C.

Muther, answer of Charles E. Hoxsie, demurrer to sep-

arate answer of J. C. Muther, demurrer to further and
separate answer and defense of Charles E. Hoxsie and
Wm. M. Eddy, amended answer of J. C. Muther, reply

to separate answer and defense of Charles E. Hoxsie

and Wm. M. Eddy, plaintiff's reply to amended answer

of J. C. Muther, judgment on verdict, bill of exceptions,

petition for writ of error, assignment of errors, under

taking on appeal approved August 12, 1901, order al-

lowing writ of error, lodged copy of writ of error, and
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undertaking approved October 21st, 1901, filed in my

office at Nome, Alaska, in the action entitled Jennie M.

Nodine, Plaintiff, vs. Charles E. Hoxsie, William M.

Eddy and J. C. Muther, Defendants, No. 45, and of the

whole thereof.

I also further certify that the original citation and

writ of error are attached hereto.

In witness whereof, I have hereunto set my hand and

affixed the seal of said court this 26th day of June, A.

D. 1902, at! Nome, Alaska.

[Seal] HARRY G. STEEL,

Clerk.

By H. C. Gordon,

Deputy Clerk.

Nome, Alaska, June 26th, 1902.

Received of the within-named defendants and appel-

lants the sum of fifty-four and 50-100 dollars (|54.50), in

payment for the foregoing transcript of record and at-

tached certificate.

H. G. STEEL,

Clerk United States District Court, Alaska, Second Di-

vision.

Bv H. C, Gordon.
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[Endorsed]: No. S59. In the United States Circuit

Court of Appeals for the Ninth Circuit. Charles E. Hox-

sie, William M. Eddy, and J. C. Muther, Plaintiffs in

Error, vs. Jennie M. Nodine, Defendant in Error. Tran-

script of Record. Upon Writ of Error to the United

States District Court for the District of Alaska. Second

Division.

Eiled July 10, 1902.

F. D. MONCKTON,

Clerk.
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In the District Court of the United States for the District of

Alaska, Second Division.

JENNIE M. NODINE,
Plaintiff,

vs.

CHARLES E. HOXSIE, WILLIAM M.

EDDY, J. C. MUTHER,
Defendants.

Orders Settling Bill of Exceptions.

Be it further remembered that the matter of the settle-

ment of said bill of exceptions came on regularly to be

heard in open court, Honorable James Wickersham pre-

siding, on the 17th day of February, 1002, at Nome, at a

special term of said court, beginning on said 17th day of

February, 1002, and counsel for the defendants having

presented said petition and motion hereinabove set forth,

and the same having been argued by counsel for both

plaintiff and defendants, and it appearing to the Court

that the facts stated in said petition and motion are true,

and that the Honorable Arthur H. Noyes, being the

Judge who tried this case, is now under such disability

as is mentioned in Section 053 of the Revised Statutes of

the United States as amended on the 5th day of June,

1900, and it appearing for that reasonthat said Honorable

Arthur H. Noyes is unable to settle said bill of excep-

tions, and owing to the fact that all the evidence and
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proceedings in said cause were taken in stenographic

notes, the undersigned judge being able to ascertain

that said bill of exceptions is a true bill of exceptions,

the same is hereby allowed, settled and certified as the

defendants' bill of exceptions in the above-entitled ac-

tion.

I further certify that the same contains a full and true

statement of the evidence of each and every witness pro-

duced upon the trial of said cause, and all of the testi-

mony in said cause, and the objections made to the in-

troduction of testimony as the same appears therein, and
the motions made, and all objections to said testimony,

together with the rulings of the Court upon said objec-
tions and motions, and the exceptions taken and allowed
by, said rulings, and that it also contains the exceptions

taken by the defendants to the instructions given and re-

fused by the Court. The plaintiff's counsel objected and

excepted to the settlement of said bill upon the ground

that the same could only be settled by the judge who
tried the cause.

Done in open court at Nome, Alaska, this 21st day of

February, 1902.

JAMES WICKERSHAM,
Judge of the District Court, District of Alaska,

Be it further remembered, that on this 12th day of

July, 1902, in open court, at Nome, Alaska, the defend-

ants in the foregoing entitled action moved the Court to

again sign and settle the foregoing bill of exceptions,

and it now appearing to the Court that the Honorable
Arthur H. Noyes, the judgewho tried this cause, has been
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removed from office, aud is under such disability as is

mentioned in section 953 of the Revised Statutes of the

United States, and for those reasons is unable to settle

said bill of exceptions, and owing to the fact that all

the evidence and proceedings in said cause were taken

in stenographic notes, the undersigned judge now hold-

ing said court being able to ascertain that said bill of

exceptions is a true bill of exceptions, the same is hereby

certified, settled and allowed, as the defendants' bill of

exceptions in the above-entitled action, and it is further

certified that said bill of exceptions contains a full and

true statement of the evidence of each and every wit-

ness produced upon the trial of said cause, and all of the

testimony in said cause, and the objections made to the

introduction of testimony, as the same appears therein,

and the motions made and all objections to said testi-

mony, together with the rulings of the Court upon said

objections and motions and! the exceptions taken and

allowed to said rulings, and it also contains the excep-

tions taken by the defendants to the instructions given

and refused by the Court.

Done in open court, at Nome, Alaska, this 12th day of

July, 1902.

JAMES WIOKERSHAM,
Judge oft the District Court, District of Alaska.

[Endorsed] : No. 45. Jennie M. Nodine, vs. Charles

E. Hoxsie et al. >Bill of Exceptions. Filed August 9th,

1901. H. G. Steel, Clerk. H. C. Gordon, Deputy. Re-

filed by order of Court on February 21, 1902, after Bill
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of Exceptions settled. H. G. Steel, Clerk. By John T.

Reed, Deputy. Refiled again this 12th day of July, 1902,

by order of Court, after being' again settled. H. G. Steel,

Clerk, etc. By John T. Reed, Deputy.

United States District Court, 1
rss.

District of Alaska, Second Division. J

I, Harry G. Steel, clerk of the United States District

Court, for the District of Alaska, Second Division, do

hereby certify that I have compared the foregoing copy

with the original orders settling bill of exceptions, now

on file and of record in my office at Nome, in the District

of Alaska, and that the same is a true and perfect tran-

script of said original and of the whole thereof.

Witness my hand and the seal of said Court, this 12th

day of July, A. D. 1902.

[Seal] H. G. STEEL,

Clerk,

By H. C. Gordon,

Deputy.

[Endorsed]: No. 859. In the United States District

Court, for the District of Alaska, Second Division. Jen-

nie M. Nodine, Plaintiff, vs. Charles E. Hoxsie et al., De

fendants. Certified copy of Orders of Court Settling Bill

of Exceptions.

Filed August 2&, 1902.

F. D. MONCKTON,
Clerk.


